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tee, had moved tostrike out allof the resolution after 
the word ‘* Resolved,” and insert the following: 

Resolved, That Jared Perkins is entitled to a seat in this 
House, as a member from the third district in the State of 
New Hampshire, to fill the vacancy occasioned by the res- 
ignation of the Honorable James Wilson.]} 

Mr. DISNEY rose and said: When I obtained 
the floor on yesterday, it was under an impulse of 
the moment, for the purpose of uttering some sug- 
gestions that on the instant presented themselves 
to my mind, in reply to remarks which had fallen 
from gentlemen on the other side; it was for 
this that I obtained the floor, rather than from any 
purpose to enter into an elaberate argument in re- 
gard to the matter before the House. It was not 
my purpose then, nor is it my purpose now, to 
enter into such an argument; but I simply desire 
to suggest a few things that obviously lie upon the 

very surface of the pending question, and which, 
in my judgment, fairly and impartially considered, 
bear clearly and directly upon the merits of the 
case. However, before proceeding to them, I 
may perhaps be permitted to remark, that while 
listening to the arguments offered by the gentle- 
man from New Hampshire, [Mr. Tuck,] and 
those offered by the gentleman from Kentucky, 
{Mr. THomrson,] it seemed to me that I was la- 
boring under some strange illusion—a strange illu- 
sion in hearing arguments of that sort—such con- 
siderations as growing out of the facts of the case 
presented by them to be considered in determining 
a question of this kind. I say, sir, it seemed to 
me that I was laboring under some strange illu- 
sion, to hear considerations of the kind addressed 
to the House by gentlemen on the other side, as 
atguments upon which its merits were to be deter- 
mined. Sir, I could imagine nothing more ex- 
quisitely ridiculous than the scene which would 
be presented if the gentleman from Kentucky (Mr. 
Tuompson] and the gentleman from New Hamp- 
shire [Mr. ‘T'uck] would privately offer to my col- 
leagues on that side, the considerations which 
they have submitted to the House. I say that I 
could imagine nothing more supremely ridiculous 
than for those gentlemen to offer, in good faith 
and with becoming gravity, those considerations 
to my colleagues on that side of the House. If 
the gentlemen will do it, and will invite me to be 
present, I could ask no richer feast. Why, sir, 
the history of our State teems with instances in 
which the party to which the gentlemen belong 
have rendered themselves notorious by their ne- 
farious acts with regard to transactions of this 
sort—trampling em the Constitution of the 
State, upon the established law, aye, and, in some 
cases, even upon a proper sense of public decency 
itself. My colleagues on that side of the House 
need no appeal from me to remind them of the 
course which consistency requires them to take in 
voting upon a question of this kind, but I ask 
them to remember the course and practice of their 
coadjutors in our State—the course even of them- 
selves. Some of the gentlemen who occupy seats 
upon this floor, [ ask to remember their own par- 
ticipation in other Halls of legislation in regard to 
questions of this kind. 

With the gentleman from Pennsylvania, as a 
practice 1 condemn the proceeding of the Legisla- 
ture of New Hampshire. I am opposed to this 
practice of State Legislatures changing and alter- 
mg the boundaries of their Representative districts 
when once established in conformity with the 
Constitution of the country. But the character 
of this practice, when considered in relation to the 
different rights and interests of the various sec- 
tions of a State, is one consideration, and the law 
of the land in regard to the relations of a State or 
her Representatives to the Federal Union, when 
submitted to us for judicial decision here as the 
House of Representatives of that Union, is quite 
another and different affair. And here, in the out- 
set, permit me to submit one or two considerations 
with regard to the constitutional relations of this 
case. The Union was formed by a confederation 
of States. It was by States assembled in conven- 
tion that the Constitution was formed. It was by 
States that that instrument allotted representation 
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| to the different portions of the Union, and it is by |! 
| States that that representation is elected. 


| the States from whence they come. 
| declarations of the law, and such the history of 


| sort. 
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And 
when individuals are elected and take their seats 
upon this floor, they sit here by the spirit and let- 
ter of the Constitution as the Representatives of 
Such are the | 


the times shows to have been the intention and 
object of the framers of our organic law. It is 
true that by the domestic policy of the States 
these Representatives are allotted to different por- 
tions of these States, and districts have been cre- 
ated; and thus, while by the provisions of the 


' Constitution of the Union each member here is a 


Representative from the particular State from 
which he comes, the domestic polity of the States 
themselves has made them the immediate Repre- 
sentatives of their several districts, and hence 
every Representative presents himself here in a 
double aspect and with double relations. On the 
one hand as the Representative cf his State, and 
on the other as the immediate and direct Repre- 
sentative of the people of the district which sends 
him here. Gentlemen occupy a double relation, 
but it is only with one of these relations that we 
have to deal in the present When a 
vacancy exists in this body there is no vacancy 
known to the Constitution but a vacaney in 
the State from which the former Representative 
came. As regards the domestic reculations of 
that State, whether they be in conformity with 
a spirit of fairness as between her people or not, 
whether her manner of districting is consonant 
with justice or with right, are questions over which 
the jurisdiction of Congress does not extend. And 
here I may be permitted to say, that in my judg- 
ment a more arrogant and positive usurpation of 
power over the rights of the States was never per- 
petrated by the Congress of this Union than was 
done by the passage of the act of 1842. The Con- 
stitution gave no such power to Congress—the 
spirit of our institutions belies such authority— 
and no just or solid argument can be made to sus- 
tain itnow. We have been told that that act was 
mandatory, and has been obeyed. This may be 
so, but in this very case we have evidence that its 
authority has been denied. For four consecutive 
subsequent years the Stite of New Hampshire 
refused to obey this law; and is there any evidence 
in the history of the legislative action of that State 
that she has ever recognized such an authority in 
Congress? Is not the presumption, from the face 
of her proceedings, just the other way? That New 
Hampshire, in districting the State, did it by her 
own will at her own instance and from considera- 
tions of expediency and of her own public policy, 
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having regard only to her own interests and to the 
rights and interests of her own people, and from no 
respect to the law of Congress? There is no one at 
all conversant with her history but knows that in 
order to induce the people to adopt the Constitu- 


| tion when it was presented for their sanction, the 


great and leading argument of the day with regard 
to this particular provision was this, that the 
defect of the old Confederation, or one of the 
difficulties arising under it, was, that the Govern- 
ment had no power to execute itself. Experience 
had shown that some of the States could not and 
did not elect delegates to represent them in the 
assembled Congress of the Confederation. The 
old Government possessed no power to compel the 
election, and it was to avoid that difficulty, and to 
prevent negligence of the sort working the ruin 
and actual dissolution of the Government, that the 
provision which we now find in our Constitution 
was inserted. It conferred no power upon the 
Legislatures of the States. It imposedaduty. It 
was not inserted to confer power upon the Legis- 
latures, in order to enable them to prescribe the 
**times, places, and manner”’ of holding the elections 
in each particular State, because ex necessitate these 
Legislatures inherently possessed that power. 
Each State being sovereign, and an independent 
community, was invested with the law-making 
power, and, of course, with all the functions ne- 
cessary to regulate and carry out purposes of that 
hether Congress naturally possessed such || 


| established it. | 
| said upon this question—and I admit that a great 
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& power or not, the inherent power of the Legis- 
latures of the States is clear. Suppose an absence 


| of any attempt on the part of Congress to exercise 


it, and that the Constitution was silent on the 


| point, would any one doubt the power of the Le- 


gislatures to make regulations of the kind? For 
a moment consider these separate States in their 
original independent capacity without relation to 


| our Confederation as it exists, and I ask, would 


any man doubt that, as a State, the Legislatures 
of each of the several States would have the power 
in themselves to prescribe the time, place, and 
manner of electing their delegates, their represent- 
atives, or whatever the title by which you choose 


; to term them, with power to transact any business 


in which the State might feel an interest? From 


| the very necessity of the case, independent of and 
| behind the Constitution, each Legislature of the 


States possesses the power to prescribe the time, 
place, and manner of holding all elections within 
their limits, not only for its own lacal organization, 
but for all purposes not prohibited by the Consti- 
tution, but connected with the General Govern- 


mentofthe Union. This clause of the Constitution 


| confers no power on the State Legislatures, which 


was not understood to exist without it. As Lhave 
said, it was intended not to confer a power, but to 
impose a duty, and to compel the Legislatures to 


| exercise a power which they inherently possessed. 


Look at the language: ** the times, places, and 


| manner of holding elections for Senators and Rep- 
; resentatives shall be prescribed,”’ 


&c.— not op- 
tional, but imperative—not shall in the future, but 


| the imperative shall. 


The Legislatures of particular States had, under 


| the old Articles of Confederation, neglected to make 


provision for their representation in Congress. 
The Constitution intended to compel these Levisla- 
tures to remedy this evil. It did not attempt to 
confer upon them a power which they themselves 


did not possess. To make assurance doubly sure, 


| and to effectually guard against the evils which they 


so constantly kept in view when legislating upon 
this subject, after imposing that duty and making 
it imperative on the part of the State Levislatures to 
exercise this power, the framers of the Constitution 
went on, and, for the purpose of guarding against 
default, no matter from whatever cause it might 


| arise, they added these words, ‘‘that Congress 
| may at any time make or alter such reculations,”* 
| &e. They imposed a duty, in the first place, upon 


the State Legislatures to exercise the power which 
they inherently possess. In the second place, they 
gave power directly to Congress to exercise it in 


| case of any default on the part of the Legislatures 
of the States; so that Congress might make the 


laws which might be rendered necessary by the 


| occasion: the whole object—and there is but one 
object in the entire paragraph—being to secure at 


all times to the Congress of the Union a repre- 
sentation from each and every State. Such were 
the arguments submitted to the people at that day, 


| in order to induce them to support the Constitu- 


tion, then before them for their approval. 
Let any one turn to the writings of Alexander 


Hamilton, as we find them in the Federalist—let 


him sit down and examine the general history of 


| the times and the arguments which were made to 
| induce the people to adopt the Constitution, and 
| he will find, as I have said, that the sole object of 


this provision of the Constitution, as then shown, 


| was to guard against that difficulty under the old 


Government as constituted by the Articles of Con- 
federation, and to secure in any and in every con- 
tingency the representation of each State of the 


| Union upon the floor of Congress. 


But it is objected that the Legislature cannot 
alter the boundaries of a district after having once 
Now, whatever may have been 


deal can be said—this is not the tribunal to which 
such arguments should be addressed. They are 
arguments against the authority of the several 
States over their own matters, and it is not for the 
General Government to intervene between that au- 
thority and the rights of the peopie of the different 
districts in the State. Will.gentlemen deny the 
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right of the Legislature to alter the times of hold- 
ing elections? { ask the gentleman from Kentucky 
and the gentleman from New Hampshire, if they 
controve position that the Legislature has 
to alter the day of holding the election or 
he particular loeality—the building in 
es shall be cast? Can the Legisla- 
the time and place, and notalter the man- 
iding the electon? As wasremarked by 
the gentleman from South Carolina, [Mr. Woop- 
warp,| all the power which Congress possesses 
with regard to this matter, all the power which the 
State Legislature may possess in regard to it, is 
precisely equal, whether considered in regard to 
the times, places, or the manner. And is not the 
conclusion irresistible, that if the Legislature may 
alter the times or the places, that it can in hke 
manner and by the same authority alter the man- 
ner of holding the elections? 

The gendeman from Kentucky, [Mr. Tuomp- 
SON,]} it his argument upon this question, endeav- 
ored mainly to show that evil consequences would 
result from a practice of this sort. Now, without 
attempting to repeat every inconvenience to which 
that gentleman adverted, let me admit them all to 
be true. What then? Does the gentleman con- 
clude, that because these inconveniences may result 
from the exereise of a power to alter the bounda- 
ries of districts as once fixed, that 
a power does not exist? 


ihe 
the right 
of changin 
which tne vot 


alter 


ner of hye 


ture 


therefore such 
Was that his argument? 
If the gentleman will draw a conclusion at all, this 
inference is strong and unmistakable. The gen- 
tleman from Kentucky, I suppose, will admit that 
all the evils of which he spoke would alike result 
from the alteration of the boundaries of these dis- 
tricts, whether that alteration was made by the 
levislative authority of the State or by the legisla- 
tive authority of Congress. ‘The evils are the re- 
sult of the alteration, and net of the fact of the 
alteration being made by any particular authority 
or power. It would be perfectly immaterial wheth- 
er the change of the boundaries was made by the 
authority of the Legislature of the State, or by the 
authority of Congress. In either case these con- 
sequences would ensue, and, according to the doc- 
trine of the gentleman, the power therefore would 
not exist. But, unfortunately for this argument, 
the Constitution says that Congress may not only 
make but may alter such regulations. Here there 
is a power distinctly conferred upon Congress to 
make those very alterations, from the existence of 
which the gentleman from Kentucky argued that 
the power could not exist. The general argument 
of the gentleman, that an abuse of power is evi- 
dence of its non-existence, is illogical. He might 
say that where the exercise of a power necessarily 
involved an abuse, it might be an argument against 
the existence of that power; but to say that because 


a power may be abused, and therefore it does not | 


exist, is an argument levelled at once at the exist- 
ence of government itself. All the power and 
authority exercised by any Government on earth 
may be abused; but will the gentleman from Ken- 
tueky {Mr. Tnompson] therefore conclude that 
there is no power, no authority in Government it- 
self? No, sir, the argument is untenable, and 
the abuses which may grow out of the alteration 
of this district by the interposition of legislative 
authority, ig no argument against the existence of 
the power and authority of the Legislature to ex- 
ert it, , 
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of the district, others come into it; and the idea of | 


the actual, specific population that returned Gen- 
eral Wilson being called upon to elect his success- 
or, is, I repeat it, an absurdity, and an impossi- 
bility. All that ean be required in a case of this 
sort is, that the voters shall be substantially the 
same. 

W hy, there is hardly anything in human na- 
ture that is not undergoing a change. ‘here is 
hardly anything that remains specifically the same. 
Writers tell us that the human system physically 
undergoes it daily and hourly. 

It is sufficient for the purposes of Government, 
sufficient for the rights of all parties concerned, 
that it should be substantially the same district. 
That it is so in the present case, is undenied. 

I may remark, that whatever may be the weight 
which my judgment gives it, I have been quite 
amused with the novelty of one suggestion. It is 
suggested that by some sort of mysterious princi- 
ple, the people in an original district where a 
vacancy has occurred from necessity, possess the 
right to fill the vacancy created, though the law 
by which the district was established may have 
been repealed. And the fact that the present 
members from New Hampshire hold their seats is 
cited to prove that the original districting law has 
obligations left. Why, sir, the present members 
of the State of New Hampshire hold their seats by 
virtue of a right vested in them by the act in ope- 
ration at the time of their election. ‘The people of 
these two particular counties composing the dis- 
trict that General Wilson represented, have no in- 


herent right to electa member to sit upon this floor. | 


Letme repeat, the people of these particular coun- 
ties, Which originally formed the district, possessed 
no natural and inherent right to elect a member of 

This right to elect a Represeatative 
grew out of the provisions of the district act. ‘Their 
right grew out of that law, and when it was re- 
pealed their right died with it. 

If l authorize an agent to make a contract for 
me, and I revoke his authority, | do not thereby 
destroy the rights of the other contracting party. 
Suppose my agent, upon my authority, makes a 
comtract, my subsequent revocation does not inter- 
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fere with the right of the parties contracting; but | 
if from any cause the other contracting party, sub- | 


sequent tomy revocation of authority in my agent, 
failed to fulfill that contract, would my agent, in 
despite of that revocation, have the right to con- 
tract with another party to carry out the original 
contract? Surely not. A principle similar to this 
is involved in the case before the House. The 
different districts of New Hampshire were entitled, 
by the law of 1842, to send Representatives to this 
Congress. They did send them, and the rights of 
the members sent can not be contravened by any 
subsequent enactment. But the law creating these 
particular districts having been repealed, the right 
of any of these districts to elect a member died 
with the law, and the election of a new member 
must be governed by the law in existence at the 
time—thelaw which, like the one repealed, marked 
out and defined the limits, and gave the right of 


| the district to elect. 


The gentleman puts many imaginary and hypo- | 
thetical cases, and among others, that they might 
so district the State as to render it impossible to 
know in what particular part a vacancy could be 


filled. ‘To this the gentleman from Pennsylvania 
[Mr. Srrone] gave a very apt, appropriate, and, 
inmy judgment, satisfactory reply—for the result 
of such a state of affairs would simply be that no 
election could be held. 

But, sir, there is no such difficulty existing in 
this ease. Why will the gentleman run after 
imaginary cases when we have a real case before 
us for decision ? We are not called upon to decide 
in a case of that sort. We are called upon to de- 
cide in a case where vo issue is made with regard 
t» the identuty of the district. It is admitted that 
tie only alteration in it, is the addition of two or 
three towns or townships. According to the argu- 
ment on the other side, the actual, identical, par- 
ticular persons alone who elected the former repre- 
§ iiative, are now to fill the vacancy, Why, sir, 


die; they change their residences; some go out 


} tested. 


AsI have said, it was the right of these particu- 
lar counties forming this district which General 
Wilson represented, to reélect a representative, 
and that right was not and could not be interfered 
with by the passage of this law of 1850. So far 
as the old law of 1846 gave rights to the parties 
who elected General Wilson, they exercised them, 


| and the new law, by which the districts have been 


changed, has not and could not divest either Gen- 
eral Wilson or his colleagues of the nights they 
had secured. 

But, sir, | will content myself with occupying 


| the attention of the House but little longer upon 
this matter; I will, however, urge that which I think | 

| must be held to be conclusive in the investigation of 
this question. However, as an original question, the | 

|| district. 


arguments may run, the usage of the country has 
settled the law of the case. Weare told that there 


sented by gentlemen here whose districts have 
been altered since they were first established. 
As regards the objection that the people in these 


/are some fifteen or twenty gentlemen now on this || 
floor, occupying these seats by the same right as | 

| that by which the gentleman whose right is con- | 

In my own State there are districts repre- 


:; | towns yoted for two different Representatives, I | 
the idea is abgurd; the thing is impossible. Men || should be surprised if gentlemen should rely upon 


|| such a fact jn the face of the law and every-day 


| 
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usage of Virginia. There the voter is entitled to 
vote in just as many counties as 
land. There are gentlemen here who have bee; 
elected by such votes. Such is the law of Virzini : 
The argument appears to me too weak to render 
it necessary to give it more attention, 

The discassion of the points involved might he 
rotracted to almost an immeasurable length: |.) 
| fall back, independent of every other considera. 
tion, upon the general proposition, that usage hag 
recognized and sanctioned the right set up by 
the sitting member in this case. The usage of the 
different States has settled this entire question 
When a vacancy happens in any State, it must 
be filled in conformity with the existing law, un- 
less the law shall be repugnant to the Constitution 
and laws of the United States. In the determina- 
tion of this question, I apprehend there can be 
but a single opinion. The rights and authority 
of the State are clear. I am satisfied that no cey- 
tleaan upon any side of the House, who will sit 
down and carefully, calmly, and impartially re- 
view the considerations which I have has attempt- 
ed hastily to submit, can doubt for a moment— 
in view of the abstract law cf the case, the provis- 
ion of the Constitution, and the usage of the cour- 
try—that the right to the seat is in the present 
sitting menrber from New Hampshire. 

Mr. HIBBARD. Mr. Speaker, I am aware 
hat the nature of this question, and the length at 
which it has been discussed, will require me to be 
brief; sull, sir, I feel the duty devolves upon me 
to present some considerations to the House in re- 
lation to the rights of the parties concerned in this 
question. I regard it simply as a question of law— 
as a question merely of legal right. Sir, I under- 
stand it to be merely a question of law, arising 
upon facts not in dispute, and the House will pardon 
me for a slight reference to those facts that have 
been presented for our consideration. They are 
contained chiefly in the memorial of the petitioner. 
That memorial sets forth, that previous to 1846, 
the State of New Hampshire had elected her Rep- 
resentatives to Congress by general ticket; that the 
State then districted the State. It was divided into 
four districts, as was required by law. After this 
apportionment was made, the members were elect- 
ed to the Thirty-first Congress. In 1849 General 

| PeasLeE—who now holds a seat on this floor— 
was elected from the Second district, and General 
Witson:from the Third. In 1850, the Legislature 
altered this districting law. Out of this has arisen 
wl the difficulty growing out of this case. The 
State was redistricted, as gentlemen express it, 
though I do not know but this term is an unfor- 
tunate one. ‘The law was altered—it was changed 
in some particulars. The districts were slightly 
changed from what. they originally were. The 
Legislature set off four towns from the Second 
district tothe Third. Other alterations were made, 
but I do not think it necessary to allude to them, 
for they are immaterial in the consideration of the 
question. P 

This, sir, was in 1850. In September following 
General Wilson resigned, and a new election was 
called. The Governor issued his warrants to all the 

| towns in district No. 3, as they were apportioned 
by the act of 1850. The election was held in that 
district, and the sitting member (Mr. Morrison) 
was returned. The towns that had been set otf 
from the Second district voted in the election, and 
| it is not denied that if these four towns had not 
voted in the election, Mr. Morrison would not 
| have been returned. The question arises from 
| this state of facts, whether the proceeding in rela- 
tion to these four tows was a proper one. The 
memorialist alleges that the Governor had no right 
| to issue warrants to these four towns, which did 
| not originally belong to the Third district. It is, 
in fact asserting that the limits of the district did 
not exist in accordance with the provisions of the 
act of 1850, but remaind the same as the original 
This is the reason urged by the memo- 
rialist. I believe it is the only reason, certainly 
| the only substantial one, that the people in those 
four towns voted for two members to this floor; 
men who voted in the election of General Peas- 
Lee, also voted in this election to supply the va- 
cancy occasioned by the resignation of General 
Whison, . 

Now, sir, follow the allegations of the memori- 

alist. The Governor issued his precepts to the 
| district as the district existed at the time they were 
| issued. It is made his duty by the Constitution to 


he may own 


| 
j 
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issue his precepts for an election, and the law 
provides that they shall be issued to the district, 
in which the choice is to be made. The law of 
New Hampshire provided in 1850, that these four 
towns should comprise a part of district number 
three, and, sir, these four towns are a component 
art of that district. ‘These are the facts in rela- 
tion to the case, and I apprehend they can receive 
no other construction. That district was consti- 
tuted by an act of the Legislature of New Hamp- 
shire, and that act was a legal act. 

I perceive, on examining the report of the mi- 
nority, they take the ground that the Legislature 
in the act of 1850 did not intend that its provisions 
should apply to the election of members to the 
present Congress. They contend that the law did 
not go into Operation, so as to impose on the peo- 
ple of that district the privilege of voting in this 
election. Now, in reference to that law, I will 
show to every member of this House that express 
provision was made for its going immediately into 
operation, It expressly provided that all acts in- 
consistent with this act were,repealed, and that it 
shall take effectimmediately after its passage. Had 
the Legislature desired, at that time, to preserve 
this Third district in its original form, for the pur- 
pose of filling any vacancy that might occur du- 
ring the present Congress, they would have pro- 
vided for it by a special clause to that effect; but 
no clause of that kind was inserted. I think the 
only way in which the district could have been 
pre eae in its original form for this election 
would have been to have inserted a clause provi- 
ding that the changes and limitations of that act 
should not apply to the election of members to the 
present Congress. This is necessary, and in ac- 
cordance with the universal principles of legislation ; 
and the failure of the Legislature to indicate such 
a reservation, taken in connection with the special 
provision that the law should go into immediate 
effect, shows beyond a doubt that the Legislature 
did not intend to make any reservations of the 
kind. In other words, they intended that the le- 
gislation with regard to district No. 3, as well as 
of the other districts, should go into immediate 
operation. 

There is a general provision in the laws of New 
Hampshire, that in all cases where no special pro- 
vision is made in relation to the ime when any par- 
ticular act shall go into operation, it shall not take 
effect ynul some future day named—I think until 
sauk Wak in September following. No general 
law in that State goes into effect until the Septem- 
ber following. Now, sir, | know not, and I care 
not, whether the Legislature were aware of Mr. 
Wilson’s intended resignation or not. It makes 
no difference in the case whatever. It is enough 
for us to know that such was the tenor and terms 
of that act. Such was their purpose; and if they 
had the power constitutionally to make the act, it 
stands there, and there cannot be two sides to the 
question. 

The memorialist alleges—and I ask pardon of 
the House for again referring to this fact—that 
wrong has been done by the people of these four 
towns voting for two Representatives on this floor. 
1 have said, and I repeat it, that it is entirely im- 
material to our action in this matter, whether 
such is the case or not. It is true, I apprehend 
beyond a doubt, ina legai and constitutional point 
ef view, that the representatives are the represent- 
atives of the whole State, and not ef a single dis- 
trict; that every member from a State represents 
one district. in that State as much as r does 
another, The people of these four towns are not 
the constituents of any particular member, or of 
one more than another. No member holds a seat 
on this floor as the representative of a particular 
district, but of the whole State. 

But, sir, the Constitution of the United States 
has been referred to, and clauses cited which have 
a bearing on this case. I think there are one or 
two authorities which may be cited, in addition to 
those already mentioned. The gentleman from 
South Carolina [Mr. Woopwaap] has referred to 
@ provision in the Constitution, by which the 
members of the House of Representatives are to 
be chosen every two years by the people of the 
several States; the people of the States—not the 
people of the districts. ‘The Constitution also pro- 


vides that the representation and direct taxation 
shall be apportioned among the several States in 
pocecenen to the number of inhabitants. In the 
atter part of the same clause, it provides, that 
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until a new enumeration, the State of New Harap- 
shire would be entitled to three, Massachusetts to 
eight, &c. 

The Constitution further provides for the quali- 
fication of members, that they shall be citizens of 
the same State in which they are chosen. The 
whole phraseology of the organic law, from begin- 
ning to end, shows that the framers of the Consti- 
tution intended representatives should be from the 
whole States, and net from particular districts. If 
further proof is wanted, you have it from the law 
of 1846 itself. That law provides, in its terms, for 
districting the State of New Hampshire for the 
choice of Representatives of that State in Con- 
gress. That, sir, is the language of our State law, 
and, as far as | know, it is the language used in 
the laws of the States generally. 1 know it is in 
some of the States, and | think it is universally 
used. They are never spoken of as representa- 
tives of particular districts. So, if you issue war- 
rants calling meetings for the election of members 
of Congress, are they called upon to elect repre- 
sentatives of districts? No, sir, they cast their 
votes for the representatives of the State to the 
Congress of the United States. Itis as clear as 
language can make it. In the proceedings of that 
Convention which framed the Constitution, the 
same kind of phraseology is used. They were 
spoken of as representatives of the States, chosen 
by the people of the States. Representatives of 
districts is a term nowhere to be found. dt can- 
not be found in the statute books. 

A proposition was made im that Convention, 
that the representatives should be chosen by the 
Legislature of the State, instead of being chosen 
by the people of the State. This tends to show, 
if more proof was wanting, the meaning and 
views entertained of this matter by that body. The 
proposition found its advocates; but it was finally 
overruled. Another scheme was agitated, but I 
am not aware that it met with much favor, that 
the whole number of representatives should be 
elected by the people of the whole nation. That 
was discarded as altogether impracticable, and the 
mode under which our elections have taken place 
was finally settled upon. In any action of that 
Convention, is there anything to warrant the idea 


| that that body contemplated that the representa- 


tives should be elected by districts and not by the 

State? A division into districts is simply-a pro- 

cess for determining the manner and choice in 

which representatives should be elected. It does 

not affect the natural relations which the repre- 

sentative sustains to his constituents. That this 
\is the correct view of the subject, | apprehend 
must be apparent to every man, who examines 
the act as to its constitutional features. The re- 
signation of Mr. Wilson made no vacancy in any 
one particular district, but it made, as | have said, 
a vacgncy in the representation of the State. 
Hence the allegation of the memorialist, alleging 
that there was a vacancy in any one district—and 
that the citizens of any one district had the double 
privilege of voting for a representative—is without 
foundation. ‘The people of the State of New 
Hampshire were as much represented at this time 
by one member of the delegation as another. 

“It is not necessary, Mr. Chairman, for me to 
comment here upon the objection which has been 
raised, that the representative may have been 
voted for twice in the same election by the same 
men. This has been urged as an objection, and 
as a reason why the law under which they voted 
should be considered invalid. Suppose that in- 
stead of these four towns having been set off from 
this district, all the inhabitants of those towns had 
removed from one district to another. In that 
| State, three months residence in the town and a 
| residence of six months in the State, is the neces- 

sary qualification of the voter. Suppose, then, 

for the purpose of testing the validity of the ob- 
jection, that those persons resident in district num- 
| ber two had removed to district number three, and 
had voted there. You will see that they might 
have done it under the law of the State—they 
might have gone there and taken up their resi- 

dence and might have voted in district No. 3, 
| They were voters by the law of the State, and 
| proper and legal voters too. Is that any reason 
for denying to a member returned by such votes, 
his right to a seat on this foor? J think not; and 
| | apprehend that no person will contend for any 
| such doctrine. If it be sua anomaly that such 
| things should happen, it is one which will be likely 


195 


to occur under any system of laws which you can 
devise, regulating the rights and qualifications of 
voters—in all laws prescribing time, restdence, 
place , and qualifications for voters in parucular 
towns and districts. 

I did not suppose, Mr. Chairman, that the 
ground would be taken here, that if this election 
was valid by the laws of New Hampshire, that 
it was competent for this House to sit, in its judi- 
cial capacity, and override these laws, and deny 
the sitting member a right to his seat upon this 
floor. Such, however, was the tenor of the ar- 
gument, and the ground is distincdy taken in the 
report of the minority of the committee. lt I 
understood correctly the meaning of the sentence 
which alludes to this subject, it is this, that the 
House hold the right to judge of the elections of its 
members, whatever may have been the purpose ot 
the Legislature of New Hampshire. W hatever 
might have been the law—and though the law 
might be legal—yet this House in its decisions 
might disregard and override these laws. Mr. 
Chairman, shall such a doctrine as this find favor 
here? The Constitution makes each House the 
judge of the qulifications of its own members—and 
to judge of them acéording to law. This provision 
is clear, succinet, and distinct in its meaning: 
but this power so given to each House to judge 
and determine according to law upon thi rights of 


its members to seats, was not given to be exer 

eised like that of a tyrant, and wholly to disre 

gard the provisions of law, and assign seats to 
members according to its arbitrary notions, Suir, 
the doctrines of the English Parliament and the 
rule assumed by them in judging of questions of 
privilege, which they get by no written or tradi 

tional language, by no settled or limited laws, but 
simply by the law heldin thetr own breasts, ts not 
more arbitrary, more tyrannical—cannot be more 
productive of effects so de eply felt and extensively 
pernicious than this doctrine in question must be, 
if admitted. If we are to regard this House as 
having power in regard to this matter over both 
branches of the Legislature in a State, as a self- 
existing, self-perpetuaung body, party majority 
would have the power to make the seats of mem 

bers dependent upon the will of the majority, and 
cause them to disregard ail State laws, the Con- 
stitution, and subserve any present purpose 

Sir, the power has been assumed and exercised 
in England, in one branch of the Parliament, by 
the creation of peers. "That power was not so 

‘arbitrafy as this. Although so odious a measure 
in itself and the effects, it was one provided for 
by the Constitution. 

Sir, this measure would be in defiance of the 
Constitution, and in direct opposition to it. sut 
I will not spend time in examining the grounds in 
which it would be opposed, as I think, to the 
Constitution. 

The law to which such frequent recurrence has 
been had in the progress of the debate, has been 
passed, and the election of representatives has 
taken place under it. The only question now, 
as it seems to me, is, had the Legislature of New 
Hampshire the power to pass the law? Was it 
competent for them to make this alteration in the 
districts, and to set off those four towns from one 
district and annex them toanother? It must have 
been within the power of the Legislature, since 
that power is conferred by the Constitution, or in 
the terms of the law of Congress passed in pursu 
ance of the provisions of the bill. I find but one 
clause in the Constitution bearing directly upon 
the question; and this is the one which has been 
so often cited here: 

“That the times, places, and manner of holding elec- 
tions for Senators and Represeutatives shall be preseribed 
in each State by the Legislature thereof.”’ 

Now, I apprehend that in the absence of a pro- 
vision of this kind the State Legislature would 
necessarily have the power to regulate the time, 
manner, and place of holding such elections. It 
is expressly given them by the Constitution. 
The language admits of no doubt as to the con- 
struction. It is here broad and general, ‘the 
times, places, and manner of holding elections in 
the State.’ There is nothing in the Constitution 
which overrides this act. Is there anything in the 
law of Congress which does?—for such laws 
passed within the scope of the Constitution w 
deem to be paramount. One of the laws of the 
United States here, introduced as bearing upon 

‘ this question—the Mw of 1842—which we recob- 
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. | 
Ject established the duration of representation, and 
Representatives || 


provided that the election of 
should be by districts in the several States. 

Now, Mr. Chairman, itis not necessary for me, 
in this connection, to jquestion, if I oul. in my 
mind, the power of Congress over this subject, 
because Congress assumed to do no such thing; 
and therein Congress, in my opinion, acted wise- 
ly. They left the matter to the control of the Le- 
gislatures of the States, and properly, too. I sup- 
pose the power existed before the action of Con- 
gress took place. Congress went on and passed 
an act—for it was virtually that, though in terms 
it provides that the State Legislature should—pro- 


tricts. 


viding for the choice of we pepe by dis- | 


it virtually amounted to a command upon 


the Legislature to district the State in the election | 
With regard to the power of | 


of Representatives. 
Congress to make that provision great doubts heve 
been entertained. It has been believed by some 
that Congress had no such power to pass a man- 
datory act commanding the State Legislature to 
pass such an act as that. If Congress had the 
power to district the State, it should have exer- 
cised it directly. 

State Legislature by mandatory act to pass this 

In} 


But, sir, that question does not rise 
pursuance of the law of 1842, the Legislature 
of the State of New Hampshire divided the State 


rOVISION. 


1ere. 


It has no power to command the | 


{ 


in question is not an unsound one, because such 
cases have existed, and, therefore, thata law ought 
not to pass. Such working of laws oftentimes 
afford no reason against passing an act—against 
the power of the Legislature to pass it. The power 
is admitted, the question being one of enpelieney 


| and propriety, as to the general benefit of the law. 


| actof 1850. 


Sir, | have spoken of this case upon the hypo- 
thesis that this act of the Legislature of June, 1850, 
was objectionable. I am willing to admit, for the 
sake of argument, that it was an objectionable 
course of proceeding for the Legislature of New 
Hampshire, under the circumstances, to pass the 
I have examined the act in that light, 
because | apprehend there can be no difference of 
opinion on that point. Now, sir, I regard that 
kind of legislation, whether it is legal or illegal, as 
entirely immaterial, because it is something with 


which we have nothing at present to do, in our | 


action on this case. 
My colleague [Mr. Tuck] has, in my opinion, 


| 
made some elaborate strictures upon the Demo- 


crats of New Hampshire, upon those members of | 


| that Legislature which passed the act of 1850, 


which were entirely uncalled for. I trust he has 
entirely misapprehended the motives of that party; 
but whether he has or not, | must say he has 


| brought those strictures in here in very bad taste. 


The politicalparties and the motives which in- 


| duced the Legislature to make those changes, can- 


into districts. Whether it was proper or improper | 


for this State to take this course, is not for me to 
The State was divided, and she elected her 
Representatives to seats upon this floor, in con- 
formity with such districting. Many other States 
also passed laws of the same character. In this 
State, after the passage of the law, a general elec- 
tion was held, and this House confirmed the elec- 
tion, aid the rights of members so elected to seats 
upon this floor were confirmed. It is immaterial 
for us here to inquire whether the State had the 
power to make such districting, after the Legisla- 
ture had divided the State off into districts, and 
elections had been held in pursuance to the law. 
The Legislature of 1846 passed an act making 
alterations in the districts, certainly not in contra- 
vention of the laws of Congress of 1842, but in 


say. 


direct accordance with the provisions of the Cor- | 


stitution, as to the time, place, and manner, of 
holding the elections. Well, sir, if there be any- 
thing more in the Constitution; if there be any- 


thing further ip the legislation of Congress, that 
tends to restrict the power the Legislature pos- 


sesses in this respect, | have not seen it. It has 
not been brought forward, and I dd not believe 
there is any such thing. There is a total absence 
of all restrictions. So far as the provisions of 
Congress and the enactments of the Constitution 
go, they are in strict accordance with each other. 
‘The question is not one of constitutionality. It 
is one of expediency simply. I will remark here, 
that we are too apt to confound the question of 
expediency of a measure with that of its constitu- 
tionality. I know, sir, that fallacy often arises 
from the devotion to the school of politics, of 
which no one can think higher than I do—the 
doctrine of the strict construction of the rights of 
the States. I wish that my friends upon the 


not have anything to do with the question: whateve 


| they may have been, we have nothing to do with 


them. I cannot believe, sir, that my colleague 
would bring forward those considerations for the 


| the motives of that Legislature. 
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| year 1846, the repeal were elected from 
9 


New Hampshire by general ticket. In 1846 the 
party then in power districted the State. I wish 
to be understood here to make no strictures upon 

I do not pretend 
to say that they did not apportion the dinntiots 
with fairness of motive. I know, too, that some 
members of the Democratic party voted with the 
Whigs on that occasion. I wish it to be distinctly 
understood that I make no complaints. I make 
no charge on the Whig party forunfairness. But 


| I will say simply this: from whatever cause the 


circumstances may have arisen, the Democrats 


| have had a large majority in the State for an unin- 


purpose of exciting party feeling in this House, | 


or for the purpose of carrying this question upon 


| party grounds; I think a sense of propriety would 


prevent it. But,sir, hisremarks were too strongly 
imbued with that spirit to escape observation; what 
his motives were remains to be seen. It remains to 


| be seen whether this House will act a such mo- 


| tives; but I think not. 


I think the House will de- 
cide the question upon its legal merits; for in that 
view, and in that view alone, can we properly con- 
sider it; and such facts as refer to it in this point 
of view can alone have a bearing on the case. I 


know that politicians sometimes resort to meas- | 
ures in carrying out their views, which will not | 
bear a very rigid scrutiny—they will not stand the | 


glance of a virtuous indignation; but though those 


acts may be unsound as far as political virtue is 


concerned, it is nevertheless binding by law. 


1 have seen combinations for power formed, by | 


which a political minority have allied themselves 


with various factions of the country, which carry | 
out and inculcate doctrines which are calculated | 


only to endanger the peace and harmony of the 
country, and which are destructive to the very ex- 
istence of our civil institutions. 


| such combinations are formed, and that im many 


other side were disciples of so sound a school as | 


that, thet teaches that kind of instruction which 
would guard the legislative powers of the Federal 
Government under the Constitution, and which 
would watch carefully against any infraction of 
the reserved rights of the States. 


The doctrine contended for here, Mr. Chairman, | 


in behalf of the memorialist, that it ts competent 


for Congress, in the absence of any restriction in | 


the Constitution or the laws of Congress itself, to 
legislate for the States and to override their acts, 
because their acts may not have been proper, and 
may not have been such as Congress would pass, 
is a most dangerous one; and is a principle which 
[I apprehend this House will be slow to adopt. 
Now, sir, it is not necessary to answer the sup- 
posed case upon which the ingenuity of the gen- 
tlemian has been brought to bear, where injustice 
might be done, and the law in question might 
operate injuriously. I apprehend that no Federal 
law was ever Re to which some supposed case 
of wrong might not be referred, and the operation 
of which might not work injuriously to some of 
the parties affected. Nay, more, where it is not 
certain but that cases of wr will grow out of 
the law. Such eases have ocetrred, but the theory 


}] 
; 


1] 


| 


cases they have been successful in rising to high 
places in political power, and that it has been in 


many cases destructive to the public peace and | 


harmony, and injurious to the public welfare. I 
know that even now demands are being made in 
divers parts of the country to unite factions in 
combinations for political power. For one, sir, I 
am opposed to them. 
ail proper occasions, my opposition to them. 


I know, sir, that | 


I have always evinced, on | 


[| 


care not how they are made up, of what parties | 
they are composed, whether they call themselves | 


Whigs or Democrats, I am opposed to them. 


But, because I entertain these views myself, I | 


do not think it proper to bring them forward for 
the consideration of the House. I should 
think it proper, even if’ I knew the result in this 
election was brought about by precisely such 
means as has been described. I believe we ought 
to decide, and I trust this House will decide this 


| question of election upon such considerations as | 


not | 


poops? have a direct bearing upon it, and upon 
such ground only, instead of bringing up facts and | 


considerations, as gentlemen seem inclined to do, 
which have no earthly bearing upon it. 

Sir, the gentleman from South Carolina, [Mr. 
W oopwarp,] to whose logic and argument I have 
listened with much satisfaction, made one asser- 
tion with which [ cannot agree. He says the ac- 
tion of the Legislature of New Hampshire, in its 
effect, was not equal or just—unfair. I have no 
doubt the gentleman was under that impression, 
and that he used that expression with all sincerity. 
But it seems to me, they were erroneous impres- 
sions. Now, whatare the facts? Previous to the 


terrupted period of more than twenty years, with 
the exception of 1846. They have usually had 
majority in the State of from five to eight thousand; 
yet, after the State was districted in 1846, two 
members out of four were chosen from the Whie 
party 2, a very small majority, while my col- 
league [Mr. Peastee] was chosen by a majority 
of more than three thousand. Another was elected 
by about the same majority. At the last election 
the results were about the same. The Whig can- 


| didates were chosen by small majorities, I think 
| of not more than two or three hundred. 


If I am 
wrong my colleagues will set me right. 

Mr. TUCK. I will remark to my colleague 
{[Mr. Hrssarp] that I was elected by a majority 
of fourteen hundred. I willalso ask my colleague 
whether, if the Democrats had been in power 
when the State was districted in 1846, he sup- 


| poses they would have districted it with any more 


impartiality, or so as to have given any better 
satisfaction ? 

Mr. HIBBARD. I will reply to my colleague’s 
question with regard to the majority. My colleague 
is probably right, having examined the question 
much more thoroughly than myself, and having 
more interest in the subject than ever could have. 
I do not doubt he is right. I probably misstated 
the majority which he had. At any rate, I think 
I was right in saying that the candidates of the 
opposition in the other districts were chosen 
by a very small majority. I believe I am also 


| right in saying that at the last election my colleague 


was returned to this House by a greatly reduced 
majority. Now, sir, with regard to the question 
which my colleague has put to me, as to whether 
the State could have been better districted in any 
other way. I will not undertake to say,@or I do 
not know. 

Our State extends from North to South about 
two hundred miles. The district number Four, 
embracing the counties of Sullivan, Grafton, and 
Coos, reaches across from one hundred and seventy 


| to one hundred and seventy-five miles of that dis- 


tance, and stretches about one hundred and sev- 
enty-five miles from that boundary. It is at the 
same time proper that I should state that the pop- 
ulation in certain parts of the State is much more 
sparse than in other portions, I do not know how 
it could have been districted. 

I am very sure that the districts might have been 
so siiunael, and the system of gerrymandering so 
carried out, if my colleague persists in the term, 
that political equalities might have been better pre- 
served. When our Whig and Abolition friends 
had the power, and they used it to suit their ends 
in this matter, by districting the State, we never 
complained. I am not here to complain, and I do 
not intend to impute any wrong motive to any per- 
sons in this matter. Whether the Democrats voted 
for the law of 1846, I will not undertake to say. 
If they thought it was a fair and equitable division 
at the time, experience shows that it was an in- 
equitable division. They may not have thoughtit 
impartial at the time, but experience shows them it 
was partial in its operations. 

Now, sir, I do not know what are alleged to be 
the motives of those who passed the act of 1846, 
nor do I care. We did not ask to send our col- 
leagues home. 

I know not what are the motives of those who, 
during the last year, altered this law. I care not, 
because I say they have not anything to do with 
this question before the House. 

Now, take it for granted that they do not make 
these alterations for political purposes—to restore 
the political equilibrium, for the purpose, if you 

lease, that a State having five to eight thousand 

emocratic majority should not be equally divi- 
ded on this floor—should not be paral in its 





representation. And suppose they did it with this 
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ask, what of it? And, sir, if they are to be con- 
demned for this, when we meet in the great day 
of political judgment, how will my ae po- 
litical friends in different States of this Union ap- 
pear when acts of this kind are to be brought up 
for consideration ? Suppose they did, as a matter 
of political propriety, I think | should stand up 
and make an argument, in the proper place and 
at the proper time. But the State of New Hamp- 
shire requires no {such defence here at my hands. 
She stands upon her own bottom, and will answer 
for herself. She needs no apology for her posi- 
tion before the country with regard to the Union, 
the Constitution, and the laws. Long has she 
maintained her proud position, and long may she 
continue to stand there, firm and steadfast as her 
eternal hills! 

The arguments of gentlemen on the other side 
have been very appropriate to have been made be- 
fore the Legislature of New Hampshire when this 
law of 1842 was proposed. My brother remarks 
further about this. His argument was chiefly de- 
voted to this point of the case. He entered into a 


speculation as to what would be the effect of that | 


legislation upon the political aspect if those four 
towns were thrown upon his own district. It 
seems to be an object of interest to my friend to 
know whether on that ground they will be induced 
to depart from their own political landmarks. 
He even went so far as to make remarks reflect- 
ing upon the gentleman recently nominated for 
the House by the Democratic party in that district. 
I would suggest to my colleague, Mr. Speaker, 
whether, upon sober second thought, it does not 
seem to him that his speech was fitter for the hust- 
ings than for the judicial forum. If such a speech 
must be made at all, it should be addressed to the 
people whose votes are to be affected by it. It is 
not the part of high-mindedness and generosity to 
assail the candidate of the adverse party in his 
absence, on an occasion to which such matter is 
wholly foreign and impertinent. Let my colleague 
meet him face to face, and make his charges, and 
I will answer for it that that gentleman will be 
found to be, as he always has been, ready and 
willing -to vindicate his cause and to defend him- 
se'f. 

Mr. VAN DYKE said: If the House will pre- 
serve order, I will endeavor to make a few remarks 
on this question. If I supposed that this question 


was going to be decided by the main alley of this 


House—in other words, if I supposed it was to be 


made a mere party question, I certainly would not 
attempt to address the House upon it. I know full 
well that in a strife of this kind, this side of the 
House must fail, and that all that could be said 
would be given to the winds, or might as well be 
given. But, sir, it is because | do believe that this 
—not being a question that can change the party 
character of this House—that itis an important 
question; that it is a question which addresses it- 
self to man’s judgment; that they will look at it 
in that light, and decide it according to its true 
merits, without any regard whatever to the politi- 
cal character which it bears, or the political effect 


it may produce. 


It strikes me, Mr. Speaker, that there have been 
many things discussed in regard to this matter that 
have very little application to the case. It has been 
insisted by several gentleman who have addressed 
the House, that this is somewhat destructive of 
State rights. Now, I do notunderstand any such 
thing. It has been said that by the Constitution 
of the United States every citizen of a State who 
has got a right to vote at all, has a right to vole 
for every one of the representatives of that State. 
This is undoubtedly true; but it is not true after 
the Congress of the United States has passed a 
law saying that the States shall be districted, that 
each district shall have its own member, and that 
no district shall send more than one member to 
Congress. That act of Congress did not contem- 
plate that men might, as a matter of course, vote 
in more districts than one. But even if it were so 
—if I waive that point, yet if the State itself passes 
an act districting itself pursuant to t.e act of Con- 
gress, of course it is not right after that, that each 
individual in the State should vote for each Rep- 
resentative in Congress from that State. When 
the State becomes districted, each of those dis- 
tricts is independent, and acts for itself, and it 
furnishes no analogy whatever to say that in the 
neighboring State of Virginia certain gentlemen 


TH 


view, he was disposed to enter up a demurrer, and | vote there in different districts. Why, sir, no 


E CONGRE 


| man pretends to say that all the people of Virginia | 
| have a right so to vote. It is a privilege which 


| attaches itself to property, as I understand it. We 
all know that men do net vote in those different 


|| districts, even in Virginia, by virtue of their man- 


hood, but by virtue of preperey which they have 


| there. I do not deny that. It is a right which 


the Legislature of Virginia has the power to give 
| to her citizens. If she gives it to them, they have 
a right to exercise it; but if the Legislature or the 
authorities of Vicginia did not extend this particu- 
| lar right to any of them, they would have no right 
| to enjoy it; and as the Legislature of New Hamp- 
shire have not pretended to give any such general 
right to their citizens, or to a favored class of their 
citizens, they have not got any such right. Even 
| in Virginia that right extends only to individuals; 
it does not extend to counties or to whole town- 
ships. Individuals are permitted, in virtue of prop- 
erty which they own there, to vote in more than 
one district, but whole counties or whole townships 
| are not allowed to vote in one district and then in 
another. It is an individualright. I repeat again, 
that there is no analogy between the two cases, 
| because the law of Virginia does not authorize, 
| what is insisted on in this case, that an entire 
township or an entire county may vote for a mem- 
| ber of Congress in one district, and for a member 
of Congress in another district, for the same Con- 
| gress. . 
There is no such right in the State of Virginia, 
| nor in any other State. Now, sir, it has been 
said, and a great deal talked about here, that the 
| Legislature of New Hampshire had no power to 
redistrict the State. Sir, I do not assume any 
such doctrine as this, whatever gentlemen may 
| think about it. It is not my opinion, and has not 
| been, that this matter turns on any such question 
as this. Gentlemen cry out for ‘‘the law, the 
law, the law.”’ I, too, go for the law; I, too, respect 
| and reverence the law of New Hampshire, and I 
am disposed to put a fair and rational construction 
on that law. We all understand that in looking 
| even at the laws of New Hampshire, we are bound 
| to givea just, right, and legal construction to those 
laws as they stand. I believe firmly that the 
| Legislature of New Hampshire has a right, and 
had the right to redistrict the State. They 
had a right, I believe, to repeal the law of 1846. 

But, sir, while | say they had a right to repeal 
| the law of 1846, | say they had no power to de- 
| stroy the rights that had grown up under that law 

whilst it was in existence. 
Sir, there has been another point considerably 
| discussed in this case, and that is, the injustice, 
oppression, and outrage ofthe law, in thus creating 
| an inequality in the representation of certain dis- 
| tricts. The gentleman from South Carolina [Mr. 

W oopwarp] said yesterday that itis not fair and 
| just, yet still he felt himself constrained to vote 
| for the sitting member. I have no inclination, 
| sir, to enter into an argument as to the fairness or 
unfairness of this law; but I do contend, for my- 
self at least, that the Legislature of New Hamp- 
| shire had the same power to pass a right, a good 
| law, as they had to pass an iniquitous, an unjust, 
| ora bad law—precisely the same power—provided 

they did not encivach upon the constitutional 
_ rights of the people, or upon rights already vested. 

Whether, therefore, this law be a good law or 
a bad one, is no question for discussion here, it is 
not a proper and legitimate subject. I repeat, | 
agree with the gentleman from South Carolina 
{Mr. Woopwarp] when he says that it isno reason 
for us to disregard a law of New Hampshire, or 
any other State, simply because it is an unjust or 
| iniquitous law, unless it contravenes the Constitu- 
tion in some way, or otherwise destroys rights 
and powers previously vested in the people. 

W hen the Legislature of a State has passed a 
law for the purpose of districting it, and members 
| of Congress have been elected from these va- 
| rious districts, and they have taken their seats, 
|| then I hold no subsequent act of the Legislature 
|can by possibility affect the members thus 
elected during the continuance of the Congress for 
which they were elected. No construction can, I 
think, be put upon such a law as that passed by 
the New Hampshire Legislature in 1850, different 
to one agreeable to the position I have here as- 
sumed. It cannot be made to interfere with the 
district law of 1846, so far as it concerns the rep- 
resentation for the present Congress. If it had 
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such intentions and powers, if it thus could in- 
terfere with rights already vested and provided for, 
it must of necessity be an ex post facto law. If 
a State passes an ex post fucto law of such a na- 
ture, then the effect would be of this character. 
An act is made the law of the land, and members 
of Congress have been elected under it, and their 
rights as well as the rights of their constituents 
have thereby become vested, and afterwards an 
act is passed destroying those vested rights, both 
of the representatives and their consutuents, such 
a law would of necessity be an er post fucto law. 
But it cannot be argued that such is the character 
of the law of New Hampshire of 1850 or that such 
were the intentions of the New Hampshire Legis- 
lature in passing it. 

Mr. STRONG. I would like to ask the ¢en- 
tleman whether the Supreme Court of the United 
States, as well as the Supreme Courts of various 
States, individually, have not decided that that 
clause of the Constitution refers to criminal matters 
and that a crime ts such, by the passage of a law 
which was not a crime before it was passed ? 

Mr. VAN DYKE, (rx suming, ) know very 
well, sir, that these are the e ses where the ques- 
tion generally arises, but that clause of the Con- 
stitution is general; and 1 do say that,in common 
sense and in the proper construction of lancuage, 
it is just as applicable to civil as to criminal mat 
ters. 

Now, I should like to know if, in the State of 
Virginia, Pennsylvania, or any other, a law of 
entailment should exist, and a man make a will 
and entail his property, will any man tell me that 
the Legislature have the power to destroy that 
right, thus vested under the law,as it stood? They 
may destroy the law authorizing entailment by 
repealing it, but that cannotaffect the rights which 
have accrued under the law when it existed, b 
cause if it did it would be an ex pest fucto law. 
If I have got a vested right by entailment, which 
was the law of the land when I obtained it, and 
the Legislature undertakes to repeal the law of 
entatlment so far as to de irov any richt, is not 
that an ex post facto law? 
got no power to do It, 

Now, this act of the Legislature of New Hamp- 
shire says, to be sure, that it shall go into effect 
immediately; and it says, a so, that all things in 
former acts that are inconsistent with this one are 
hereby repe aled. Now, from that it is evident 
that there were some things in the act of 1846 that 
were still consistent with this act of IR50; and, 
therefore, they were not repealed by it. So that, 
if there were anything in the act of 1846 not in- 
consistent with a true and proper and just con- 
struction of the act of 1850, then thosejthings, 
thus consistent, are not repealed, There are, 
therefore, some things in the act of 1846 which are 
not repealed, and which the Legislature did not 
intend to repeal, and there are some things which 
the Legislature had not the power to repeal, even 
if they had the desire. I understand the gentle- 
man from Pennsylvania, [Mr. Srrone,] and other 
gentlemen, to say that the law of 1846 was utterly 
swept away. 

Why, sir, if that be so, I would like to know 
how gentlemen from New Hampshire hold their 
seats here, when the very law under which they 
were elected has ceased to bea law? Will it be 
said that it is because their right is not disputed ? 
Their right is not disputed, not because that law 
has been repealed, not because there is no clause 
in it that applies to them, but simply because the 
Legislature had no right, no power, by any act, 
to destroy their vested rights. It is certain they 
had such vested rights, and they could not take 
those rights away. 

Nor, sir, do I think the act of 1850 inconsistent 
with the act of 1846, because I do not think that 
it at all interferes with the contracts entered into 
between the representatives and consfituencies at 
the time of the election for the present Congress. 

Now, sir, what was the intention of the Legis- 
lature of New Hampshire in passing this act? I 
do not understand that it had any intention of 
affecting any of the members on this floor. I do 
not suppose that the Legislature intended that it 
should have any effect on this Thirty-first Con- 
gress; and such, I believe, was not the intention of 
the New Hampshire Legislature. From the con- 
struction which | think the rules of common sense 

' compel gentlemen go put upon this act, | am in- 
clined to think that will be the general opimon. 
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‘The Legislature have 
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This act was not intended to destroy the rights of 
any parties here, or their constituencies at home; 
nor was it intended to confer any power upon 
those constituencies which they did not possess, 
as respects this Congress, before. Now, sir, what 
were the rights of the constituency by which 
Ciencral Wilson was elected? The gentleman from 
Ohio (Mr. Disney) has agreed that the represent- 
utives had vested rights, and that the constituency 
also had certain rights which could not be de- 
siroyed. But,sir, | do not think that that gentle- 
man went far enough. There is no contract that 
can be made in which there are not two parties 
concerned, ‘The representative not only has vested 
rights, but the constituency that elects him has 
also the same vested rights, which have accrued 
at the same time and in the same manner. 
rights are mutual. Those rights are dependent 
one upon the other. If you destroy the one, you 
must destroy the other, for both exist together. 
Now, sir, the constituency that elected General 
Wilson to the Thirty-first Congress have rights 
which no subsequent acts of the Legislature can 
destroy. They have rights accruing from the act 
of 1846, which no subsequent act of the Legisla- 
ture of New Hampshire can deprive them of, 
The rights of General Wilson’s constituency, the 
rights of the two counties that elected him) are 
the same nowas then. Now that General Wilson 
has resigned, they stll have the same right to 
have a representative to this Congress, to repre- 
sent these two counties alone, without any inter- 
ference and any intermeddling on the part of the four 
other townships, or any other district of country 
that may be tumbled in upon them by an act of 
the Legislature. ‘These were vested rights; these 
rights belong to the constituents; they hada right 
to a representative for their particular district; be- 
cause, in proportion as that district is afterwards 
increased, in the same proportion their power with 
their representative is weakened. Sir, let us sup- 
pose iow that Wilson had had the appointment 
of a cadet té West Point: under the regulation 
aud practice of the War Department, the candi- 
date must come from his Congressional district. 
If General Wilson, therefore, serving out his 
time, had had the appointment of the cadet, he 
would have been forced to take him from one of 
the two counties in his district. ‘These two coun- 
ties together might claim it as a right which ac- 
crucd to them when they elected him there. He 
must take the candidate from one of these two 
counties. Now, sir, if that right can be destroyed; 
if four additional counties can be thrown upon 
them before that right is exercised, do you not 
deprive these two counties of some of the rights 
which accrued to them when they elected Wilson 
as their representative, because his successor 
may not take the candidate from the two coun- 
ties? He may take him from another place, and 
call it within his district. 

Now, sir, a trifle will establish a principle. 
Will any gentleman here pretend that if those 
people in New Hampshire had a right to throw 
four more townships into this district, they had a 
right to divide the power, in which case it could 
not be so large as it was before? Now, Ict us see. 
A vacaney has occurred in the Thirty-first Con- 
eress for a district in New Hampshire, for which 
the people had elected a Representative previous 
to the present districting of that State. Each dis- 
trict had its right in election, each Representative 
had his right also in election, no matter whether 
the vacancy occurred by death or resignation. 
The Constitution says on that subject simply, that 
the Executive of the State should issue his writ to 
fill that vacancy, and to elect a new member for 
Congress. ‘* When vacancies happen in the rep- 


Those 


resentation from any State the Executive author- | 
ity thereof (you will observe it is imperative) shall | 


issue writs of election to fill such vacancies. ”’ 
Now, Mr. Speaker, what is a vacancy? What 
does a man do who fills avacancy? The vacancy 
in this case is a mere fragment of General Wil- 
son's term, and the person who fills that vacancy 
must fill the vacancy, and nothing else. He must 
fill it exaetly, or else he does not fill it at all. If 


‘the distriet from which he comes be any smaller | 


er any greater than that which elected the person | 
‘who has resigned and caused the vacancy, then | 


the person coming after him does not fill the va- 
seancy. Now, no metaphysical reasoning, no ar- 
gumerit in law, or otherwise, can change this posi- 
tion, sol fche does not stand precisely in the bs 


| 
| 
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of his predecessor, then he does not fill his vacan- | 
cy; and the two counties which elected General 


Wilson are deprived of their right to have a Rep- 
resentative of their own during the continuance of 
the Thirty-first Congress. 

Here come two candidates before this House 
claiming to fill the vacancy. The candidate (Mr. 


Perkins) comes here and claims that he comes to | 


stand exactly in the shoes of General Wilson. 


He claims to be elected by the same distriet—by | 


the same extent of territory exactly—and it is 


conceded on all hands here that the people of that | 
particular district which General Wilson repre- | 
sented have given Mr. Perkins a majority of votes, | 

He comes to fill the fraction that 1s lett of Gen- | 


eral Wilson’s rights and of General W ilson’s pow- 
ers. 


larger, or he does not fill the vacancy. 
kins comes here expressly for that purpose. 
is admitted that he was elected by that district, 
and if we receive him upon the floor here, it can- 


shoes of Wilson, and thus fill the very vacancy 
which he has made. 


And now let us turn to the other candidate— || law, the resignation or vacancy took place in Wil- 


and in what I shall say, | do not desire to be un- 
derstood as meaning anything personal. 
Mr. Morrison come here in that same light, and 
upon that same ground? There is no gentleman 
here who will pretend to say that he comes from 
the same district. 
a new creation. 


which has in fact been created since the election 
of General Wilson took place, and one part of 
which is already represented by a gentleman on 
this floor. 
be pretended that he comes—to stand in the shoes 


of General Wilson, because he does not come from | 


the same territory. He does ndt in fact 
to this questionas regards the law, that a majority 

. ; . ‘ — F 
of those who elected him were in General Wison’s 
own district. 


would not the law have been the same? 


trict otherwise—that if they had thrown 
preponderance of Wilson’s district, and thrown a 


part in with some additional territory and called | 


it number three, would the law have been differ- 
ent? Would it not have had the same force ex- 
actly? 
stance, was left out and put into another district? 
Why, nobody will pretend that it would. 


W hether it be a township or two, or a county or 


two that is changed, it is not the same district. | 


That is the question. 

It is not a vacancy which he comes to fill. He 
does net come to fill the unexpired term of Gen- 
eral Wilson, which he left unoccupied, but he 
comes here from another and a different district. 


Now, sir, it is not merely this district in the | 
State of New Hamshire which has been changed, | 
but there has been a perfect reorganization and | 
districts in that State. | 
Every district in that State has been changed, and | 


reconstruction of all the 


yet every other Representative here from New 


Hampshire, except General Wilson, represents | 


exactly what he was elected to represent, without 
any regard being had to the change in the district- 
ing. General Wilsqn’s district is the only one in 
the State which will now be affected by the pas- 
sage of that law. 


Why, sir, can it be said, that because it is | 


number Three, and is not composed entirely of the 
same constituency, that it 1s not therefore the 


same district? If they had a right to district it at | 
all, (which I concede, ) as much as might be-found | 


convenient, such districting should and would ap- 
ply to subsequent Congresses and not to the pres- 
ent. It might be very convenient to alter the 
number of the districts, to call a district at the 
other end of the State number Three; but still such 
a redistricting could not apply to the present Con- 
gress. They might find it convenient to diminish 
the number of districts by one or more; the law 
that might be passed in usien to this would not 
go into effect until the sitting of Congress had ex- 
pired. 

Suppose such a law had really been passed, that 


His rights when he is admitted here must | 
be the same rights which General Wilson had. | 
They cannot be any different, neither smaller nor | 
Mr. Per- | 
It | 


| be gerrymandering; 
not be denied that he will stand exactly in the very || 


Does | 


Why, sir, he comes here from | 
He does not come to fill a va- 
cance 7, but comes from a new district—a district | 

’ 


He therefore does not come—it cannot | 


come | 
from thre same people; for it is of no importance | 


Suppose it to have been otherwise, | 
’ Will the | 
gentieman from Pennsylvania, [Mr. Srrona,] or | 
anybody else, say that if they had made this dis- | 
out a | 


Could it change it, if a township, for in- | 


| 
The | 


principle is notchanged, but the district is changed. | 








a 


the districting had thus been entirely changed, and 
that General Wilson had died, or his seat had be 
come vacant in any other way, and supposing 
number Three district should not cover one inch of 
the territory from which he was elected, would a 
writ have had to have been issued to this entirely 
new district to fill the vacancy? Surely not. And 
yet the principle in this assumed case and that in- 
volved in the case we are discussing, are precisely 


| the same. 


Now, if you abandon this principle, if you al- 
low that such acts as these cannot only operate on 
subsequent Congresses, but on the present, that it 
can effect the rights of either the constituencies or 
their Representatives to Congress; if, I say, you 
leave that position, you involve yourself in trouble, 
in perfect absurdity; you know not where your 
next step will lead you. 7 

Suppose, again, that one of the two counties 
that General Wilson represented were in one dis- 
trict and the other in another, the case would he 
much the same again. I do not say that it would 

g; it might have been perfectly 
right—perfectly just to do so; and the law itself, 
might have been a good law. 

Now I want to know if, after they passed that 


son’s district, who was to fill that vacancy ? The 
Constitution says that the Executive shall issue 
his writ to fill the vacancy; but under the new 
law, the district from which Wilson came, and 
which he rendered vacant, has been utterly de- 
stroyed; they must, therefore, go without a Rep- 
resentative at all;and yet the Constitution requires 
that vacancy to be filled. 

Now, Mr. Speaker, let us suppose that this 
thing had taken place under the new census. Sup- 

ose they have an election now for four meni- 
ion for the Thirty-first Congress, and suppose 
that after the election takes place, they have again 
to redistrict the State, and under the new census, 
to reduce the number of Representatives from four 
to three, as they will probably have to do, and 


| that they put the law redistricting the State into 
| operation immediately, as they would have a per- 


fect right to do. And suppose that after they 
have done that, the Representative from the Fourth 
district should resign or die, will you tell me who 
is then to fill the vacancy in the district? 

It cannot be filled at all under the new law, be- 
cause they have got no number Four under that 
law. ‘There is but one way to get along in a case 
of this sort, and that is to go back to the law 
which gives the members of the Thirty-first Con- 
gress their rights, which establishes the rights of 
the membersand rights of their constituents. Those 
rights still remain. They are not repealed. . They 
cannot be repealed. They must be governed and 
controlled by the law which was in existence at the 
time the members were elected to Congress. The 
moment you abandon this principle, that moment 
you getastray, and plunge yourselves into difficul- 
ties from which you cannotescape. Act on that prin- 
ciple and you arealways safe. Thisis a question 
whieh has never before arisen before this House. 
I do invoke the House, therefore, to stand by the 
correct principle and not to adopt a course which 
would enable the Legislature of any State on the 
occurrence of a vacancy in its representation, to 


| pass a law specially applicable to the case and thus 


control the representation of the district. 

Now, where isall this to end? Let us see where 
it will lead us. Suppose the Legislature of New 
Hampshire had seen fit to say that this district- 
ing law of Congress was a mere humbug, and set 
it at defiance, as they did from 1842 to 1846. 
Suppose New Hampshire should say that we will 
not district our State, but will return to the gener- 
al ticket system, and thus disregard the law of 
Congress. Suppose that she had done this—as 
she had certainly the right to do, unless the law ot 
Congress was imperative (as they have heretofore 
said it was not,) who would have filled the vacan- 
cy? And yet here is the Constitution requiring 
it to be filled. There is no law to fill it at ail. 

The Statais to be represented by a general ticket, 
and there is no particular district. ill it be pre- 
tended that these two counties of General Wil- 
son’s are to be jumbled up with all the rest of the 
State to fill the vacancy thus created, when their 
rights accrued under a different law? Why sure- 
ly not. I do not wish to detain the House much 
longer. I think this matter lies within a narrow 
compass. I think, as I remarked at the com- 
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mencement, that much has been said.in the course 
of this discussion which does not bear on the ques- | 
tion. I stand up here forthe law of New Hamp- | 
shire. I stand up for State rights. I admit her 
right to pass a new districting law. I admit the | 
right of the Legislature to repeal the old one so far 
as it was inconsistent with the new law. But 
while I admit that, I do deny that they had any | 
right, or any intention in the passage of that law, | 
or that the law admits of any such construction | 
as to affect the Congress already in existence—to | 
affect members already elected—or to affect the | 
district from which they come. The law was in- 
tended to go into operation at the election of an- 
other Congress. When a man who becomes a 
candidate under it, and when the constituencies 
elect members, they will elect them subject to this 
law. That will be perfectly right, ahead the | 
law may be a very bad one. But until that takes | 
slace I do insist that giving full farce to the law of 
ew Hampshire, and not intending to nullify it 
at all, we must, as a judicial tribunal, give a con- 
struction to the law which cannot have any effect 
or action whatever on the members of the Thirty- 
first Congress, or the districts which elected those | 
members. 
The rights of the members of this Congress, as 
well as those of the district they represent, and of 
their constituencies, have grown out ofa sort of con- | 
tract, and they cannot be destroyed until that con- | 
tract be expired. The expiration of it cannot take | 
place by any act of any Legislature. It is not 
enough to say that one of the parties has failed to | 
fulfill its portion of the contract; even in such a case 
the other party has rights, which cannot be contra- 
vened ; rights which have accrued, as I havesaid be 
fore, out of the contract, and must continue to exist | 
until the term of the contract has expired. That is 
the construction which I think must be put upon | 
this case. I do not know whether Democrats are 
more interested in this case, or Whigs. I know 
that in the last two years, the district in which I 
reside has been changed. I know that such things 
are continually taking place. I was not aware 
that any other construction than that I have put 
upon it would be attempted; yet we are now called 
upon by certain gentlemen to give it a construction 
which appears to me foreign. I am for giving it 
a fair construction—a reasonable construction—a | 
construction which shall be to sustain the rights 
of all parties concerned. It is not a question as to 
whether Congress shall sustain the act of New 
Hampshire, or whether the law in itself is to be 
respected. I donot ask gentlemen to consider that; 
but I ask that it shall be properly interpreted, 
properly understood, and propiidly construed; and, 
in my judgment, the only construction which can 
be given to it, fuirly considered, is, that it was not 
intended to operate upon the Thirty-first Congress, 
but upon future Congresses. Now, sir, I submit to 
the House, this is the true construction of this law. 
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Mr. McLANE then said: It seems to me, Mr. 
Speaker, that this act of the New Hampshire 
Legislature provides for the case of the sitting 
member. The gentleman from New Jersey seemed 
to think that the question all turned upon the 
power or right of the Legislature of New Hamp- 


| shire to district, or redistrict the State, as often as 


they might think fit, and upon the construction of 
the act districting the State. I confess that I have 
listened with interest to the arruments that have 
been adduced by gentlemen on the other side, in 
reference to the merits of this case, and yet | can- 
not say that I think any have really touched the 
real question. I[t appears to me that there has 
been some misapprehension as to the true spirit of 
the Constitution in relation to the bearings of this 
case. The State of New Hampshire has, by the 
Constitution, the same power that the Congress 
of the United States has in reference to fixing the 
time, place, and manner of conducting an election, 


;and I believe, by the words * time, place, and 


Such a construction does not impugn the rights | 


of the Legislature, does not conflict with any State 
rights at all, involves no other question except the 
mere construction of the law, and its bearing upon 
the rights of all parties concerned. We are called 


manner,”’ the substantial and actual holding of an 
election is provided for. In addition to which, 
should a State neglect, Congress has the right to 
exercise the power that the State has in this re- 
spect. Congress has the right also to alter regu- 
lations which the State has power to make. 

But Congress has not districted the State of 
New Hampshire, nor do I think she has constitu- 
tionally required New Hampshire to do it, though 
this point is not in the case, for I freely concede 
what 1s admitted by the gentleman trom New 
Jersey, that New Hampshire did properly district 
her State by both acts. I have listened to the 
gentleman’s argument with interest and attention, 
and the only single point at issue between him 
and those who think with me on this subject is, 


'did the law of New Hampshire of 1850 actually 


upon to fill a vacancy, exactly, as well in respect | 


to the time as to the place, and therefore in filling 
such a vacancy, the Constitution contemplates 
that both those considerations shall be taken into 
account. The person whom we shall admit as 
the representative of this district, must stand ex- 
actly in the shoes of General Wilson. He must 
exactly fill the vacancy occasioned by his resigna- 
tion. He must represent the same district, come 
from the same district, and his claims must be 
allowed and disallowed on those grounds. In 
conclusion, I submit to the House that this sub- 
ject can bear no other construction than that which 

have put upon it, and I trust that its decision 
will be in accordance with that construction. 


Mr. McLANE, of Maryland, obtained the floor 


but yielded it to 
r. STRONG, who said, I had intended to 


have pressed the House to a vote to-day, or at 


least the first thing in the morning, but many 


members desirous of expressing their views on the | 


subject having requested me to postpone the de- 
cision, I shall not urge the vote now, as I had in- 
tended. { hope that the House will be prepared 
to-morrow morning to vote upon the cubjert. I 
therefore propose to press the voting to-morrow 
morning. 


Several Memsens. Oh! let’s vote to-day. 


repeal the law of 1846, and have actual, absolute, 
and specific existence in the State at the time of 
the election of the sitting member? 

The gentleman from New Jersey [Mr. Van 
Dyke] stated that the law of 1846 was absolutely 
repealed by the law of 1850; and it seems to me, 
therefore, that the only question is, was there any 
law existing in New Hampshire under which the 
Governor could issue a writ of election? I invite 
the attention of the gentleman to this point. It 
is admitted, [ think, on all hands, that the law of 
1846 has been repealed, and the only question then 
is, did the law of 1850 reach the case of the sitting 
member—did it reach the case of this vacancy? 
And upon that question he rested the argument, 
that a vacancy in a district must necessarily come 
from the same geographical extent of country. 


Why, sir, it is at war with the very Coa of | 
amp- 


his own argument. It is the State of New I 
shire that is entitled to four Representatives; and 
supposing, for a moment, that a portion of that 
State, upon the border of a river, had been washed 
away, and the people translated to the aoe 
side of the river and an opposite district, do they 
lose their attitude as citizens of the State? Do 
they not remain, wherever the law of the State 
for the time being places them, in a Congressional 
district? 
Suppose you take the case of Missouri, and 
make three counties out of two, and provide that 
| the largest portion of one of those counties shall 
remain in the Congressional district to which it 
belongs, while the smallest portion goes to a new 
Congressional district; and suppose, then, that a 
member died; when the writ of election was is- 
sued, those people living in the smallest portion of 
the county which had been cut off would vote in 
the district where they liyed, and yet they would 
be people who had already voted for their Repre- 
sentative upon this floor, and they would vote for 
another Representative for the same Congress in 
their new district. Many like illustrations may 
be found in the laws districting State Senators and 
Representatives. It is not a question of power. 
It is not even a question of virtue or morality, 
| though it were, as stated by the gentleman from 
Kentucky, [Mr. THompson,] an act of partisan 
| partiality in favor of the sitting member; or, as 
'| stated by the gentleman from South Carolina, 
|| (Mr. Woopwarp,] a case of abstract wrong upon 
| some of the people of New Hampshire. Suppose 
| the Legislature of 1846 had been a corrupt Legis- 


| lature, and that it had wickedly and with design | 


| made every single district in the State belong to 
| one political organization; suppose it had so dis- 
|| tricted the State that all the Representatives in 
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Congress were of one party; and suppose that at 
the next election a majority of the Levis!ature had 
been elected from the opposite party, do you doubt 
their power at once to repeal the obnoxious law 
and redistrict the State? Do you doubt the pro- 
priety of their doing it? And if in that state of 
the case, a member was to die, and the old and 
corrupt law was absolutely repealed, do you doubt 
the fact that somebody must be elected? Now 
this is the only difficulty in my mind: it has oc- 
curred to me that there was no law in existence 
under which a member could have been elected. 

It occurred to me that the law of 1846 being 
repealed, the law of 1850 did not apply to the. 
case, but only to subsequent Congresses, and in 
such a case there could certainly be no provision 
to fill the vacancy occuring in this Thirty-first 
Congress. Nobody can doubt it if ‘the law of 
1850 applies only to the elections for the Thirty- 
second and subsequent Congresses; for taking this 
view of the case there could be no law existing 
under which the Governor could issue his writ of 
election. 

As regards the time, place, and manner of hold- 
ing elections, Congress can alter the districts of 
any State, but it cannot command the State to do 
it; either Congress a'one or the State alone has 
this power under the Constitution. I do not feel 
any partiality in this case; | do not desire that 
there should beany favor shown the gentleman from 
New Hampshire. But as it is conceded that the 
law of 1846 is repealed, the only one that-can by 
possibility apply to the present period of time is 
that of 1850. What soundness is there in the 
argument of the gentleman from New Jersey, 
[Mr. Van Dyxe,] that this law of 1850 was not 
intended by the Legislature of New Hampshire to 
apply to the election of Representatives to the 
Thirty-first Congress? What is there in such a 
view of the case that is entitled to any considera- 
tion? If the law of 1850 does not apply, what 
law does? 

And besides, what right have we to assume the 
question of intention ? Our ideas of the intention of 
the Legislature of New Hampshire will be gov- 
erned by our several and various views and theories 
of the relative State and Federal power under the 
Constitution. 

The gentleman from South Carolina [{Mr. 
W oopwarp] presented a theory of the view of 
this case that would have led him to the very op- 
posite conclusion, as to the intention of the New 
Hampshire Legislature, than that which would be 
entertained by the gentleman from New Jersey or 
myself, just as we should differ as to the power 
of the Legislature of New Hampshire or of Con- 
gress. We may all, with propriety, differ as to the 
intentions of the Legislature. The gentleman can 
scarcely conclude that it would be the intention of 
the Legislature to violate and transcend their con- 
stitutional powers. He must necessarily, then, have 
come to a conclusion that would give the Lezisla- 
ture an intention consistent with, and subordinate 
to, their constitutional rights. It would bean un- 

warrantable assumption on the part of this House 

to say that the New Hampshire Legislature in- 

tended this law to apply to the Thirty-second Con- 
' oress. If the Legislature had said that this new 
law was to regulate elections for the Thirty-second 
and future Congresses, and then had chosen to re- 
yeal the existing law regulating elections, | should 
indeed have felt that there had been no election, 
and that the Legislature had deprived the State of 
New Hampshire of one of her four Representatives 
to which she is entitled by the Federal Constitu- 
tion. I believe that the State has full power to 
prescribe the times, places, and manner in which 
cas Representatives shall be chosen. | believe that 
she has the right to say whether her Representa- 
tives shall be chosen by general ticket or by dis- 
tricts. I believe the Legislature have the power to 
district the State as they please; and all 1 want to 
know is the simple question of fact, have they 
districted the State, and is the law of 1850 the law 
providing the time, place, and manner of filling the 
vacancy in question? If I had any doubts as to the 
repeal of the law of 1846, I should believe the sit- 
ting member not entitled to his seat. If the clause 
of the law of 1850 which repeals all former laws 
inconsistent with this, does not apply directly to 
the law of 1846, then I do not think Mr. Morrison 
entitled to his seat. But itis conceded, I think, 
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by the minority and majority of the Committee of 


Elections, and by those who have supported the 
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right of the contestant, that the law of 1846 is re- || 


cu led . 


| members. 
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The House will observe that the Jaw of 1850 || 
designates what were the old, and what should be || 


the new districts, and repeals everything in the 


old law inconsistent with its designation of the | 


new district. 
changed, and all that is inconsistent with the new 


The geography of the districts are | 


law, is repealed by the passage of this act of 1850. | 


its effect is immediate. There is no 
State rights at issue. It is an act of the State 
itself. Congress has not ‘exercised any power of 
districting the State. The acts of Congress have 
not altered the regulations of the State of New 
Hampshire. Let us come to the question of fact, 
however. New Hampshire ais the time, 
place, and ananner of holding her elections for the 
present Congress. Unless the law of 1850 ap- 
plies, there is no law which applies. If such be 
the dilemma in which the State was placed, I do 
not see that any representative could be returned 
to this present Congress; but I cannot be insen- 
sible to the right of the State to a representative, 
and I believe that the law of 1850 provides for the 
election, and that under that law, the sitting 
member is entitled to his seat. It resolves itself 
into this single consideration. The Constitution 
prescribes that each State shall be entitled to so 
many representatives; or rather, it fixes the ratio 
which determines what that number shall be. 
Now comes a case in which this House is called 
upon to consider the law of New Hampshire, and 
put a construction upon it; and it is not reason- 


able that you should give too narrow, or technical, | 
or close a construction, or you may give to the } 


State one less representative than it is entitled to. 
If you give too large and liberal a construction to 
this law, on the other hand, you do no worse than 
give their full share of representation to the people 
of New Hampshire. We are expected fairly and 
honorably to construe the law, doing the State 


nothing less nor more than full justice; but it is | 
more seemly to err on the side which secures her | 
a full representation, than on that which deprives || 


her of her just rights. 


There is a powerful obligation resting on us | 
all, not to construe the law so technically as to | 


deprive the State of one of her members; and it is 
in this that I find my motive for a liberal and gen- 
erous construction of the law, It is only a ques- 
tion of construction. Is there anything in that 
law so positive and unmistakable as to justify 
Congress in depriving the State of one of its repre- 
sentatives ¢ 


l have never been able to entertain the idea of | 


giving the contestant a seat. That is impossible. 
Both the majority and the minority reports of the 
committee say that the law of 1846 is not new in 
force. ‘The gentleman from Kentucky [Mr. Tuomp- 
son} admitted it. 
sey [Mr. Van Dyke] tells you that that law is not 
in force. 
repealed, and that it is a mromene of construction 
only of the law of 1850, Ll accept these issues. I 
believe that they are the true issues in this case. 
1 believe that they are the only issues. I believe 
that everything else that has been introduced into 
this discussion is incidental to it, is outside of the 
question. ‘The law of 1846 was repealed; the law 
of 1850 is in full force. What does that law pro- 
vide? It provides for four representatives from the 


He tells you that the law of 1846 was | 


The gentleman from New Jer- | 


State of New Hampshire; and let us take care, | 


sir, that we do not allow our judgments to be 
biased by our views on a constitutional law, or by 
our political affinities either, (for both have a place 
necessarily in the consideration of cases of this 





these qualifications, to provide for the election of 
The power to do the one is in this 
House; the power to do the other is in the States, 
or in Congress. It is, therefore, impossible, upon 
the views presented either by the majority or mi- 
nority report, to give the contestant his seat. 

I make no point about Congressional or State 
power. The seas of New Hampshire has 


| districted the State, whether in obedience to an act 


uestion of || 
| since we all concede the question of power. 


of Congress or independent of it, is not material, 
We 
have only to look to the law districting the State. 
Is it the law of 1846, or the law of 1850? 
certainly not that of 1846. 
1850? 


Is it, then, that of 
I think we cannot question it without vio- 


| lent presumptions, which must necessarily deprive 
| New Hampshire of her just representation. 


| words upon this question. 


| possibly affect their minds. 


Mr. DUER said: | desire to say but a very few 
We all know that 
questions of this kind are apt to be determined by 
yartisan considerations. ‘The record shows it. 
But in this case these considerations are so insig- 
nificant, and the other questions involved are so 
important, that | hope we may come to a decision 
upon the merits of the case only, and that gentle- 
men may divest themselves of every bias that may 


few weeks left of the session and of this Congress. 
I suppose that both these gentlemen will get their 


pay and mileage, and the result is utterly insig- || 


It is | 


There are now but a | 


nificant as respects the power of either party in | 


this House. 

I intend to confine my remarks to the question 
of the right of the sitting member. The other 
question, whether the contestant is entitled to his 
seat, | propose to leave untouched. 1 am willing 
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election or choosing, would supersede a law of a 
State Legislature. I will admit, further, that had 
the Constitution been silent on the subject, there 
would have resulted to this Government a power 
to make such regulations as would be indispensa- 


| ble to enable the people of the States to elect Rep- 


resentatives, and thus prevent the annihilation of 
the legislative branch of the Government. Buy 
what [ maintain is, that Congress cannot other- 


| wise provide for elections than by the genera} 


| gentleman and myself is less than I supposed. 


ticket system, or election by the aggregate major- 
ity in a State. 

Mr. DUER. The difference then between the 
[ 


understood him before to maintain that the power 


| of Congress was confined to regulating the man- 


| general ticket. 


ner in which elections should be conducted, and 
did not extend to providing that elections should 
be held. I now understand him to concede that 
Congress may pass a law to provide for the elec- 
tion of Representatives, provided that be done by 
¢ At the same time he contends that 
the States may do what Congress cannot, namely, 
provide for the election of Representatives by dis- 
tricts. Now, suppose Congress should pass a law 
for the election of Representatives by a general 
ticket, prescribing the times, places and manner of 
holding the election, and that the State of New 
Hampshire, for instance, should provide for aun 
election by districts, would the law of Congress be 
paramount? 


Mr. WOODWARD. My mind is not fully 


|| made up on that subject, but I will concede the 


to hear some other gentleman—though I have a || 


decided impression of my own—before | mature | 


my opinion upon that point. It is clear to me 


that the sitting member is not entitled to his seat; | 


| and I will briefly give some reasons for so think- 


ing, without entering into the whole argument 
upon the subject. 
I shall consider, first, whether the act of Con- 


| gress requiring Representatives to be elected by 


| of members of the House. 


single districts is authorized by the Constitution 
of the United States; and secondly, whether the 
act of the State of New Hampshire restricting 
that State, so thgt a man may come here as the 
Representative, in part, of a district already rep- 
resented, is in conformity to that act, 

The gentleman from South Carolina, [Mr. 
W oopwarp,]| who addressed the House, the day 
before yesterday, took the ground, as | under- 
stood him, that Congress has no power to district 
a State or to provide in any way for the election 
He affirms that the 


| power conferred by the fourth section of the first 
| article of the Constitution, has reference to the 


conducting of the election at the polls, and that 


| the words ‘* holding elections’? are not equivalent 


to making election or electing. Now, sir, sup- 
pose that construction to be correct, what is the 
consequence? What is the object of that section? 
Is it a provision giving power to Congress to pro- 
vide for the election of members to this House, and 
consequently for the continuance of this Govern- 


|; ment? No, sir, but it is a reduction—a modification 


of a power necessarily resulting to Congress from 
the terms of the Constitution itself; and it vests a 
subordinate power for the purpose of convenience in 
the States. f provides that ‘* the times, places, and 
manner of holding elections shall be prescribed in 
each State by the Legislature thereof; but Con- 


| gress may at any time make or alter such regula- 


sort,) which might lead us into a construction of || 
that law, which would deprive New Hampshire || 


of her constitutional rights. 
New Hampshire is entitled to four representa- 


' 


tives, and she has provided that four elections | 


shall be held. And are you to give her only three 
by an improper construction of the law? It is 
impossible that the argument panera by the 
minority of the committee, in relation to this con- 
tested election, can be supported. It is impossible 
that we can assume a new power of Congress in 
this matter, The right tn inde of qualifiations be- 
longs to this House; the right to alter the time, 
pane and manner of holding elections, belongs to 
Songress. ‘To involve these powers and exercise 
the latter, under the pretence of exercising the 
first, is unreasonable, it is absurd. We cannot 


| 


tions.’ Congress has the power, without such a 
provision, to say that members shall be elected to 
this House; indeed this would be a strange Gov- 
ernment if it had no power to provide for its own 
continuance. There is a general power given to 
Congress to pass all laws necessary and proper to 
carry into effect any power vested in itself or ‘in 
the Government of the United States, or in any 
department or officer thereof.’”? Now, it is abso- 
lutely necessary, in order to carry into effect the 

owers vested in Congress, in the Executive, and 
in the Judiciary, that Congress shall be able to say 
that a Congress shall be held. 

Mr. WOODWARD. With the permission of 
the honorable gentleman, I will explain. I donot, 
by any means, deny that Congress has power to 

rovide for holding elections for Senators and 
Representatives. Nor do I eare to deny that a 


imagine that this House has a right in judying of || law of Congress, limited to the mere process of 





point for the purpose of the present argument. 
Mr. DUER. The question is certainly import- 
ant; and it seems to me that it involves the gentle- 
man in a dilemma (let him answer it as he may) 
from which there is no escape. The Constitution 
provides that the members of the House of Rep- 


| resentatives shall be chosen by the people of the 
| several States; but as to the manner of their elec- 
| tion, whether by general ticket or by districts, it 


| contains not a word. 





| sentatives, he concedes everything. 


The gentleman admits the 
power of Congress to provide for the election of 
its members. If, then, an election by districts be 
authorized by the Constitution, why may not 
Congress provide for an election in that manner? 
And on the other hand, if the Constitution contem- 
plates an election by a general ticket, how can a 
State provide for an election by districts? On the 
first supposition, the act of 1842 is valid, and the 
sitting member has no right here, because elected 
in violation of its provisions. Upon the latter, 
neither he nor almost any one else here has aright 
to a seat because not elected by the whole people 
of a State. 

It seems to me, that when the gentleman con- 
cedes that a power necessarily results to Congress 
to provide for the election a House of Repre- 
If the right 
to legislate exist, it must be paramount. And since 
it is not the Congress, but the States, that derive 
their power from the section referred to, it is im- 
material, so far as respects the legislation of Con- 
gress, how narrowly that provision may be con- 
strued. 

Mr. WOODWARD. [am not afraid to con- 
cede to the honorable gentleman that the provision 
in the Constitution is an enabling one to the States; 
conferring upon them a power which, without 
such provision, would have naturally resulted to 
the General Government, namely: the power to 
regulate the ‘‘ times, places, and manner of holding 
elections.’’ But what is the consequence of this 
position? If the object of the Constitution was not 
to enable Congress, but the States, it follows that 
the power that Congress possesses is the same as 
if the Constitution had been silent, subject to such 
qualification as the State power may impose. And 
a State failing to exert its power, a can do 
no more than it could have done had no ae 
been given to the States. In other words, the 
power that Congress actually possesses, is the 
power natural to it; and the clause which names 
the power of Congress, following the clause that 
empowers the States, was not used to empower 
Congress, but to prevent the exclusiveness of the 
State power: in other words, to prevent Congress 
from being disabled by the previous clause. 

Well, sir, can any power natural to Congress 
enable it to do more than treat the States as the 
election divisions of the Union’, (counties, if you 
please,) entitled each to so many Representatives, 
to be chosen collectively ? 
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[ beg permission to add, to prevent misconcep- | 
tion, that the power by which a State resolves itself | 


into districts, giving to each division separate po- 
litical identity ahd faculties, is not conferred by 


the Constitution, but is natural to a State; and | 


i 
| 
| 
| 





Let me take an illustration. In the State of 
Massachusetts theye are two or three members 
elected to the next Congress. The law there is 
that a majority of all the votes given is necessary 
to elect. Well now, suppose (the Legislature of 


much more obviously so than is the power to pro- || Massachusetts being in session) that the coalition 


yide for holding elections natural to this Govern- 


ment. ; 
Mr. DUER. I cannot see how a right to pro- 


vide for the election of members to the House of | 


Representatives, whether by general ticket or by 
districts, can be said to bea natural right of the 
States. ‘There was certainly no such right before 
the Union was formed, and if it does not exist b 

virtue of the Constitution, it does not exist at all. 
Nor can I comprehend how there is a resulting 
power in Congress to provide for an election by 
a general ticket, and yet at the same time a nat- 
ural power in the States to provide for an election 
by districts. How are these powers to be recon- 
ciled? The argument of the gentleman leads him 
into this difficulty, but utterly fails to extricate 


him. Ifan election by districts be constitutional, | 


(and it has been practiced by some of the States 
from a very early period, if not from the begin- 


ning of the Government, and is now universal,) | 


and Congress have power to provide for holding 
elections, why cannot they order them to be held 
in that manner? 

But it is argued by some gentlemen, as it has been 


arcued heretofore, that although Congress may | 
district a State, yet it cannot order a State Legis- | 
lature to do so, and that for this reason the act of | 
1842 is void. The act of 1842 contains no such | 
order. It merely provides that the members of the | 


House shall be elected by districts, each district 
choosing one Representative, and there it stops. 


The mandate is in the Constitution, which de- | 
clares that the times, places, and manner of hold- | 
ing elections ‘* shall be prescribed ’’ by the Legis- | 


latures of the States. There is no mandate in the 
act of Congress; but because there is only a par- 
tial execution of a power, it is contended that the 
actis void. If Congress had only done something 


more, then it would have been good. I have heard | 


that acts of Legislatures were void for exceeding 
their powers, but never before because they fell 
short of them. Omne majus in se minus contenet. 
The smaller power actually exercised is embraced 
in that larger power which this argument admits to 
exist. Suppose Congress had districted the States: 
such an act would have consisted of two parts; 
first, an enactment that Representatives should be 
elected by single districts; and secondly, a divi- 


sion of the States into such districts. Congress | 


has done the former of these things, and because 


it has not also done ‘the latter it is said it has | 


exceeded its powers! The law is alleged to be void, 
not because it deprives the States of any rightful 
power, but because it does not deprive them of 
all the power which it might have done! 

If the act of Congress be constitutional, the 
next question is, whether the sitting member has 
been elected in accordance with that act? It is 
not to my mind a question, as the gentleman from 
Maryland [Mr. McLane] has stated it, as to the 


construction of the act of the New Hampshire | 


Legislature redistricting the State; neither am I 
disposed to enter into any controversy with the 
gentleman from Pennsylvania, [Mr. Srrone,] 
upon the point whether or not that act is in viola- 
tion of the Constitution of the United States. In 
the absence of any legislation by Congress, I am 
not prepared to say what limits t could fix to the 
power of the United States in this respect. But 
the true question is, whether that act is in con- 
formity to an act of Congress, passed in pursu- 
ance of the Constitution, and which consequently 
is the supreme law of the land. After the census 
of 1840, the Legislature of New Hampshire di- 
vided the State into four districts. Under that 
apportionment four members were elected to the 
present Congress. And now, a vacancy having 
oceurred, the sitting member claims his seat, not 
as the Representative of the vacant district, but as 
the Representative of a new district, composed 
partly of that and partly of a portion of another 
district, already represented here. If this shall be 
allowed, can it be said that the members from New 
ee have been elected by districts, ‘no 
one district electing more than one Representa- 
tive?”’ Is it not plain, on the other hand, that one 


of those districts will have two Representatives on 
this floor? 


now dominant in that State should say we will 
lend some of these free-soil districts, or coalition 
districts, to elect first in one district, and when that 
is done we will lend them somewhere else, and in 
that way fill up the delegation. Now, is that elec- 
| tion within the purview of the act of Congress 
that each district shall choose one member? It is 
obviously not. It is utterly inconsistent with it. 
What is the difference between that case and this? 
The principle is the same. 

I conceive that Congress has legislated on this 
question—has constitutionally fegislated upon it— 
and that any act of a State which shall provide for 
the election of members, otherwise than by single 
districts, each district electing one member, is null 
and void. I do not undertake to deny that a 
| State Legislature may redistrict the State for an- 
\+other Congress. ‘That has been done, I know, in 
several cases, and I am inclined to think that the 
power may be rightfully exercised; but what I do 
maintain is, that it is inconsistent with the act of 
Congress to keep portions of districts floating 
about, so that a member may come here, not as 
the Representative of one district in Congress, but 
of portions of different districts. ‘That, I contend, 
is Inconsistent with the act of Congress. ‘There 
can be but one districting of a State for one and 
the same Congress. It is a mere mockery to treat 
the act as meaning anything else than this. 

Whether the sitting member is entitled to his 
seat depends upon different considerations. There 
may be a power to repeal the State law and so 
leave the State in part unrepresented; but there is 
no power to legislate inconsistently with the act of 
Congress. That act is authorized by the plain 
terms of the Constitution, it has been acquiesced 
in and obeyed by every State in the Union, and I 
am not now disposed to set it aside as unconstitu- 
tional and void. 

Mr. HARRIS, of Illinois, obtained the floor, 
but yielded it to 

Mr. EWING, wio moved that the House do 
now adjourn. 

The House refused to adjourn. 

Mr. HARRIS, of Illinois. This whole diffi- 
culty has grown out of the second section of the 
act of June 25, 1842, an act which never ought to 
have been passed—and never ought to be obeyed. 
If this act is disregarded, there is an end of the 
question. The second section of the act of 1842 
makes certain provisions in regard to the election 
of members of this House. That section I con- 
tend is not binding upon this body. It directs 
|| and commands the States to divide their territories 
into Congressional districts, each to be entitled 
| toamember. It will be recollected, at the time 

the law passed it met with violent opposition here, 
and in the Senate also, but it finally passed this 
body by a vote of 101 to 99. In the other body 
it passed by a strict party vote, with the exception, 
I believe, of Mr. Berrien, who opposed it. It is 
one of those acts which belongs to the history of 
| the Twenty-seventh Congress, connected as it is 
with the bankrupt law, the distribution, a high 

rotective tariff, and other schemes of enormity. 
tis the only relic of all that mass of pernicious 
legislation, that was adopted for the basest party 
purposes, We have had it here to-day, as it was 
relisted at the time of its passage it would be, a 
one of contention and a cause of another party 
| quarrel. I, sir, for one, am disposed to pay no 
regard whatever to this act. This House, by a 
vote of more than two to one, trampled that act 
under foot the next session after it was passed, for 
| it admitted members from New Hampshire, Geor- 
gia, Alabama, and from Missouri, elected in dis- 
regard to its provisions. They were all admitted 
to their seats upon the floor of this House, and 
| that by a vote of more than two to one. They 
were admitted by a strict party vote, it is true; but 
| that great difference was partly produce by this 
act itself. The House at that time disregarded this 
section, and it ought to disregard it now. 
| My attention is called here to one fact which 
| might be taken in connection with the law of 1842. 
| 1am informed that the California members were 
| elected by general ticket. If that is ro, and I be- 
| lieve the gentleman himself voted for their admis- 
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sion, and if he did so, with what grace, with what 
propriety, can he come now and object to the elec- 
tion of members by a general ticket, in the face 
of a law of Congress which he is intending to sup- 
port: 

The Constitution provides that ‘‘ this House 
shall be the judge of the elections and qualifications 
of its own members.” This House is to deter- 
mine this question, and not a law of Congress. 
It is a mere inference drawn from the section that 
gives Congress permission, in which it says, 
**Congress may appoint the times, places, and 
manner, of holding elections.’’ But that cannot 
conflict directly with the provision that gives this 
House the exclusive power to judge of the elec- 
tions, qualifications, and return of its own mem- 
bers, 

I then, sir, could not treat the provision of the 
section of the act of 1842 as entitled to any regard 
whatever in this House. It does not in itself con- 
form to the provisions of the Constitution under 
which it professes to be enacted. That provision 
is to the effect that Congress may make provision, 
but the act itself does not do it. It simply directs 
the States to doit. It is a command upon the 
States to do that which it does not profess to do, 
or undertake to do, itself. 

I give the opinions of some of its opponents in 
the Senate at the time of its passage: 

Mr. Wrieur ‘showed, that although Congress 
may make or alter regulations with regard to 
“itself, it cannot order the State Legislature to obey. 
‘To compel the States, by the issue of a mar- 
‘damus, to make such laws as will carry out the 
‘laws of Congress, would be a violent usurpation, 
‘for which there was not the slightest shadow of 
‘authority in the Constitution.”’ 

Judge W oopsury * contended that the proposed 
law was, in its present form and in existing facts, 
unoduatitatinnal ” 

Colonel Bentow said of the law: ‘*[t is a com- 
mand without authority, without a sanction for 
its observance, and, in my opinion, without con- 
stitutional warrant.”’ 

These are some of the opinions expressed at 
the time of its passage, and they are well worthy 
of consideration now. 

But, sir, | judge that wherya contested election 
comes before this House for its decision, we have 
but two species of inquiries to make. The first 
one is: Does the tele taking his seat here pos- 
sess those qualifications required in the Constitu 
tion? Has he been a citizen of the United States 
for seven years? Has he attained the age of twenty - 
five yea s, and was he an inhabitant at the time 
of his election of the State from which he is elect- 
ed? These constitute one class of the inquiries. 
The other class of inquiries are: Whether he has 
been elected by a majority of those who are enti- 
tled to elect a member to the place which he fills? 
I take it, sir, that this class of inquiries embrace 
all within the scope of the action of this House ? 

In the first place it is not contended but that 
the sitting member possesses the qualifications to 
entitle him to a seat inthis House. The only in- 
quiry next is: Whether he has been elected by a 
majority of those having the right to fill the va- 
cancy which he professes to fill? 

Now, sir, the point that is made, and the only 
point that is ie so far as I learn from gentle- 
men who oppose the claims of the sitting member, 
is, that certain individuals voted for him who have 
also voted for another sitting member who occu- 
pies a seat upon this floor. 

Is that a matter which this House has any busi- 
ness to inquire into? In the absence of any pro- 
vision by Congress requiring a State to be dis- 
tricted, would there be any such inquiry as this 
when a member presents his credentials here? 
This inquiry Sonia not occur; it would bethen only 

| as to the validity of the votes cast. The quéstion 
of the validity of the votes in tniscase is not raised. 
They were legal votes; and the only question is, 
then, whether Congress has any right to reject a 
member as not being entitled to a seat upon this 
floor because certain individuals who voted in 6ne 
district to elect a member to the present Congress 
have also voted again? I take the negative of this 
question, as one that never could arise, except 
under the act of 1842, which I disregard altogether. 
Now, will any gentleman undertake to say, that if 
a State shall change the qualifications of voters of 
that State, and a member is elected to filla vacancy 
after the change in the qualifications of voters has 
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been made, that that election’is null and void? The | 
gentleman from New Jersey [Mr, Van Dyke] | 
says that the sitting member from New Hamp- 
shire occupies pores the same position that his | 
predecessors did; that he comes with the same 

rights, the same powers, and the same privileges. 

Mr. VAN DYKE, I will say to the gentleman 
from Ilinois (Mr. Harais] that I said directly the 
reverse. IL said the member ought to fill the same 
place that his prevecessor did, and that he ought 
to be elected by the same men. I did not say that 
such was the case. 

Mr. HARRIS. Very well, sir. The gentle- 
man from New Jersey (Mr. Van Dyxe] says the 
sitting member ought to have the same power, he | 
ought to occupy the same place, and ought to be | 
elected by the same men as his predecessor. It 
matters not, as far as the argument is concerned. | 
Will the gentleman undertake to say, that if the 
State of New Hampshire had changed the qualifi- 
cations of her voters in the mean time, that the 
member elected in the same district would not be 
entitied to a seat on this floor? In the State of 
Illinois, three years ago, the law required a man 
to reside in the State but six months to entitle him 
to vote. Since that time the law has been changed | 
so that a man is not only required to reside in the 
State a year, but, if a foreigner, to become natural- 
ized before he is allowed to vote. Suppose, then, 
the qualification for voters were changed in the 
State of New Hampshire in the same way; does 
the gentleman maintain that the member elected | 
under such circumstances would not be entitled to 
a seaton this floor on that account? He might 
maintain it with the same propriety that he dees | 
that the sitting member, whose seat is now con- | 
tested, cannot hold his seat because he was not 
eleced by the same body of electors that his pre- | 
decessor was. 

Now, suppose Congress were to assume the 
power of rejecting a member who comes here with 
his credentials from the State of New Hampshire, 
I maintain, sir, that it would be an arbitrary and 
tyrannical usurpation of power. But further, I 
coutend that Congress has the same power to direct | 
that the State of Massachusetts shall elect her 
member -by a plurality vote, that it has to direct 
that the States shall elect by district. Congress 
has the same power¥to direct that Missouri shall 
elect by majority that it has to declare Missouri 
shall elect by district. Congress has nothing to do 
with it. Even if you assume for it the power to 
regulate the ime, manner and place of holding 
election, it has no right to exercise that power, ex- 
cept in case where the State neglects entirely to 
make provision for its own election, 

Now, in whatever light you think proper to con- 
sider the act of 1842, the question resolves itself | 
into simply this: Has the member been elected in | 
compliance with the laws of New Hampshire? 
There can be no question about the validity of the 
law of 1850. ‘The Legislature of New Hampshire 
repealed the act of 1846. No person can doubt 
the right to repeal that law. If she has the right || 
to make the law, she must have the right to re- | 

veal it, 

The gentleman talks about vested rights and | 
ex post facto laws. He gives an entirely new in- | 
terpretation, to the House, of the term ex post fac- 
to. If we would have the country as enlightened 
as we have been by his new discovery, we should 
provide for an appeal from the Supreme Court of 
the United States to the gentleman from New Jer- 
sey. If he gives that interpretation to the term, | 
he gives an entirely new one; and if he expects 
the House to adopt his interpretation in direct vi- 
olation of the decisions of the Supreme Court, he 
will have to present stronger reasons than he has 
yet done, 

" Leaving, then, the act of 1842 out of the ques- 
tion, every member on this floor must acknowl- 
edge that the Legislature of New Hampshire had | 
the right to enact the law of 1846; and if she had 
this right she also had the right to alter it as she 
did in 1850. Then the only question in the case 
is, was the election a valid election? The question 
resolves itselfinto this simple point. Every mem- 
ber admits that the Legislature of New Hampshire 
had the right to repeal the old law and to pass the 
new one; and the only inquiry to make is, was the 
election held inconformity to that law? Why, sir, 
when the case is sifted, even this is not denied. But 
suppose we now disregard that law, we shall dis- | 
regard a law passed in conformity to the Constitu- ! 
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| maintaining the sitting member in his seat, as cheer- 
| fully as any vote which I ever gave in my life. 


- ~— iepteiapiinanietiaiiedainngiieaassstaaianegs ———"T 
tion, and be guilty of a high-handed and unwarrant 
able act. It is sufficient to know, that this is a law 
of legal and binding obligation; Considering it in 


that light, I shall vote to sustain it, and vote for 


But I wi! not longer trespass upon your patience, 
and will close my remarks upon this subject. 

Mr. H. having concluded his remarks, on mo- 
tion, the House then adjourned. 





NOTICES OF BILLS. 

Mr. BENNETT gave notice that he would hereafter ask 
leave tointroduce *‘ A bill granting to the State of New York 
for certain purposes a sulk ond equal amount of the public 
Jands with that granted to other States.”’ 

Mr. DOTY gave notice of his intention to ask leave to 
introduce a bill to authorize the States of Ohio and Wis- 
consin to locate the balance of the lands to which they are 
respectively entitled under the acts granting land to aid in 


| the construction of the Wabash and Erie and Dayton and 


Erie Canals, and for the improvement of Neenah, or Fox, 


and Wisconsin rivers. 


Mr. MANN, of Pennsylvania, gave notice of his inten- 
tion toask leave on to-morrow, or some subsequent day, to 
introduce a bill for the relief of Conrad Mowry, of Westmore- 
land county, Pennsylvania. : 


PETITIONS, &e. 

The following petitions and memorials were presented 
under the rule, and referred to appropriate comumnittees : 

By Mr. BROWN, of Indiana: The petition of Nathaniel 
Bolton and others, late and present receivers of public 
moneys, and late and present registers of the land office at 
Indianapolis, Indiana, praying additional compensation for 
locating land warrants. 

By Mr. PITMAN: The petition of John Ruch and 32 
others, citizens of Schuylkill county, Pennsylvania, asking 
Congress to make such modification of existing tariff laws 


| as will afford more adequate protection to American labor. 


Also, the petition of John G. Hewes and 27 others, citi- 
zens of Schuylkill county, Pennsylvania, for a similar 
purpose. 

Also, the petition of Jeremiah Reed and 32 others, citi- 
zens of Schuylkill county, Pennsylvania, tor a similar pur- 
Ose. 

' Also, the petition of Peter D. Luther and 27 others, 
citizens of Schuylkill county, Pennsylvania, for a similar 
purpose. 

Also, the petition of James M. Brathy and 29 others, 
citizens of Schuylkill county, Pennsylvania, for a similar 
purpose. 

By Mr. FREEDLEY: The petition of 8. L. Miller and 
42 others, citizens of Pennsylvania, praying.Congress to 
take such measures, by a change of the Constitution or 
otherwise, as will abolish slavery throughout the United 
States, or relieve the people of Pennsylvania of the respon- 


| sibility of its support. 


By Mr. DURKEE: The petition of Benjamin Piper and 47 
others, citizens of Jefferson county, in the State of Wiscon- 
sin, praying Congress to repeal the fugitive slave law, for 
the following reasons: That it suspends the writ of habeas 
corpus, Which is contrary to article first, section ninth, of the 
Constitution of the United States; that under its provis- 
ions any citizen of the United States is liable to be seized, 
without process, and dragged before a commissioner for 


trial, which is contrary to the fourth article of the amend- | 


ments to the Constitution of the United States, which arti- 


| cle secures the right of the people from unreasonable search 
and seizure; that under its provisions the right of trial by || 
jury is made void, which violates the seventh article of the | 


amendments to the Constitution of the United States, as 
under that article trial by jury is guarantied where the 
amount claimed is over twenty dollars, and the master 
would not recover his slave did his value exceed that 
sum; that by this law commissioners may be appointed, by 
an inferior tribunal, without regard to qualifications, and a 
premium is offered them in the sum of five dollars more for 
the delivery of the captive than for his discharge; that by 
this law if oue person should see another seize a third per- 
son in the street, and he should assist the third person to 
make his escape, he subjects himse!f to a fine of one thou- 
sand dollars and six months’ imprisonment; that by this law 


| the commands of Christ are, in certain cases, made void, as 


the person who may feed, clothe, and take in the stranger, 
subjects himself to one thousand dollars fine and six 
months’ imprisonment: Therefore, if you love your coun- 
try and delight in her free instituions—if you believe inthe 
principles contained in the Declaration of Independence— 
if you believe in the Christian religion, and the commands 
of Christ as recorded in His gospel, repeal this law. But 
if you will not hear the voice of reason, justice, and hu- 
manity, we appeal unto God, the common Father of us all, 
whose vengeance will not always sleep, but will, in due 
time, punish the oppressor, and let the oppressed go free. 

By Mr. CROWELL: The petition of John Kirk and oth- 
ers, citizens of Youngstown, Mahoning county, Ohio, pray- 
ing for the repeal of the fugitive slave law. 

Also, the petition of Abraham Jacobs and others, citizens 
of Mahoning county, Ohio, praying the repeal of the fugi- 
tive slave law. 


By Mr. CABLE, of Ohio: The petition of Israel P. Hale | 


and 44 others; one from B. Faucett and 8 others; one from 
Jonathan Walton and 57 others; one from T. Caldwell and 


24 others, all of Columbiana and Mahoning counties, Ohio, 


for a repeal of the fugitive law. 

Also, the memorial of John Manfull and other citizens of 
Augusta, Carroll county, Ohio, asking the erection of a 
light-house on Rock Island, Lake Erie. 

By Mr. CHANDLER: The memorial of sundry citizens 


of Philadelphia interested in the trade of the river Dela- | 
ware, asking Congress to provide for the repair of the piers | 


at Chester, Marcus Hook, and New Castle. 
By Mr. HILLIARD: The petition of W. B. Figerses 
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and others, asking compensation for increase o 
occasioned by the issue of military bounty land warrants 
By Mr. WENTWORTH: The petition of citizens of 
Bureau and Rock Island counties, Illinois, for a mail 
from Rock Island, via Moline, in Rock Island county 
Cleveland Ferry, Green River P. O., Geneseo, and Cana. 
da Settlement, in Henry county, Bulbonia Grove, and In. 
diantown, in Bureau county, to Peru, in La Salle county, 


f business 


route 





IN SENATE. 


Tuurspar, January 9, 1851. 


Mr. HAMLIN presented a document signed by 
Thomas Murphy, and sworn to before Alderman 
Cook, of the city of Philadelphia, giving his ex. 
perience as a practical engineer for twenty years, 

in which he swears that he has never known q 
| single case in which wood or any other material, 
however combustible, has taken fire from beine 
brought in contact with, or in close proximity to, 
tbé surface boiler, heated by steam or water, and 
that he does not believe such materials liable to 
combustion from such contact or proximity, and 
that explosions are for the most part the result of 
causes yet to be ascertained, and that all practical 
| engineers agree with him that the causes of explo- 
| sions are yet involved in so much mystery and 
| uncertainty that it is wholly unsafe, and often- 
| times vexatious, to seek to cure or limit them by 

legislation; which said document was referred to 
the Committee on Commerce. 
| Mr. DOWNS presented papers in relation to 
the claim of Captain William H. Brittingham, 
asking compensation for a vessel destroyed by the 
| Mexican authorities in the year 1835; which was 
referred to the Committee on Foreign Relations. 
Mr. PEARCE presented the memorial of Alex- 
ander Murdoch, in behalf of the First Presbyterian 

Church of Baltimore, asking the remission of du- 

ties paid on certain articles imported by that church; 

which was referred to the Committee on Finance. 
| Mr. BORLAND presented a memorial from the 
register and receiver of the land office at Cham- 
pagnole, Arkansas, and also a memorial from the 
register and receiver at Clarksville, in the same 
| State; which were referred to the Committee on 
| the Public Lands. 

Also, resolutions of the State of Arkansas, in 
favor of an alteration of the mail route from Little 
Rock to Washington, in that State; which was 
referred to the Committee on the Post Office and 
Post Roads. 

Mr. DAVIS, of Mississippi, presented a me- 
morial from citizens of the United States interested 
in manufactures and the progress of useful inven- 
tions, asking that the Senate bill No. 200, to amend 
| the patent laws, may be postponed till the next 

session of Congress. 

He called for the reading of the memorial, and 

| it was read accordingly. It sets forth that those 

interested in manufactures and the progress of 

| useful inventions desire Congress to postpone fur- 

ther action until next Congress, being deeply sen- 

sible of the importance of the interests involved, 

and being earnestly fearful that much wrong and 

injury will be done them by the passage of the 
bill in its present shape. 

The motion to print the above was referred to 
the Committee on Printing. oe 

Mr. PRATT presented a petition from citizens 
of Allegany county, in the State of Maryland, in 
favor of cheap postage; which was referred to the 
Committee on the Post Office and Post Roads. | 

Mr. DOUGLAS presented six memorials of cit- 
izens of Illinois, asking an extension of the patent 
for McCormick’s reaper; which were referred to 

the Committee on Patents and the Patent Office. 
On motion by Mr. WALES, it was ordered 
that Arnold Naudaine have leave to withdraw his 
petition and papers. 


REPORTS FROM COMMITTEES. 


Mr. JONES, from the Committee on Pensions, 
to which was referred the documents relating to 
| the claim of William Blake to a pension, submit- 
ted a report in writing, asking to be discharged 
from the further consideration of the same; which 
was agreed to. 

In answer to a question from Mr. WALKER, 
_Mr. JONES said that the committee asked to be 

discharged because the existing laws will grant the 
relief prayed for. ; 

Mr. JONES, from the same committee, to which 
was referred the petition of James H. Robinson 
'! for an increase of pension, submitted a report U 
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writing, asking to be discharged from the further 
consideration of the same; which was agreed to. 
Also, from the same committee, to which was 
referred the petition of Michael R. Boos, for a 
nension on account of services in the army during 
the last war with Great Britain, submitted a report 
in writing, asking to be discharged from the fur- 
ther consideration of the same; which was agreed 


to 


‘Also, from the same committee, to which was 
referred the documents in relation to the claim of 
Samuel Wilson, a revolutionary soldier, to a pen- 
sion, submitted an adverse report in writing; 
which was ordered to be printed. 

Also, from the same committee, to which was 
referred the petition of Meribah Chandler, widow 
of a revolutionary soldier, asking arrears of a 
yension, submitted an adverse report in writing; 
which was ordered to be printed. 

Also, from the same committee, to which was 
referred the petition of Elijah Buchanan, asking 
arrears of pension, submitted an adverse report in 
writing; which was ordered to be printed. 

Mr. BORLAND, from the Committee on Pen- 
sions, to which was referred the petition of the in- 
habitants of Cayuga county, New York, in behalf 
of Mary Ingersol, submitted a report in writing, 
asking to be discharged from the further consider- 
ation of the same, and that the petition be rejected; 
which was agreed to. 

Also, from the same committee, to which was 
referred the petition of Nancy Kirkpatrick, asking 
a pension for the services of her husband during 
the revolutionary war, submitted a report in wri- 
ting, asking to be discharged from the further con- 
sideration of the same; which was agreed to. 

Also, from the same committee, to which was 
referred the resolution of the Legislature of Ken- 
tucky relative to a pension for those who served 
in the Indian war between 1783 and 1795, sub- 
mitted a report in writing, asking to be discharged 
trom the further consideration of the same; which 
was agreed to. 

Mr. HAMLIN, from the Committee on Com- 
merce, to which was referred the memorial of 


at the port of Halifax, in the British province of 
Nova Scotia, asking to be allowed a salary, sub- 
mitted an adverse report on the same; which was 
ordered to be printed. 

Mr. WINTHROP, from the Committee on 
Public Lands, to which was referred the memo- 
rial of Margaret Gray, widow of Captain Robert 
Gray, the discoverer of Columbia river, asking 
relief in consideration of the advantages obtained, 
submitted a report in writing, which was ordered 
to be printed, accompanied by a bill for her relief, 
which was read and passed to a second reading. 

Mr. HALE, from the Committee on Pensions, 
to which was referred the petition of Sarah 
Crandall, widow of a soldier of the Revolution, 
asking a pension, submitted a report in writing, 
which was ordered to be printed, accompanied by 
a bill for her relief, which was read and passed to 
a second reading. 

Also, from the same committee, to which was 
referred the petition of James Wormsley, a soldier 
of the Revolution, asking a pension, submitted a 
report in writing, which was ordered to be printed, 
accompanied by a bill for his relief, which was 
read and ordered to a second reading. 

_Mr. PHELPS, from the Committee on Pen- 
sions, to which was referred the petition of citizens 
of Cayuga county, New York, asking that Phebe 
Morris may be allowed a pension, submitted an 
adverse report on the same; which was ordered to 
be printed. 

Also, from the same committee, to which was 
referred the petition of citizens of New Hamp- 
shire, asking that pensions may be granted to cer- 
tain widows of revolutionary soldiers, submitted 
an adverse report on the same; which was ordered 
to be printed, 

Mr. HALE, from the Committee on Pensions, 
to which was referred Senate bill for the rekef of 
Sarah D. Mackay, reported back the same without 

amendment, and asked for its immediate consid- 
eration. 

If the Senate will grant me its attention for a 
few moments, said the honorable gentleman, I will 
are an explanation of the facts in this case. Mrs, | 
Mackay is the widow of an officer who lost his | 
life in the service of his country, and while in the | 
discharge of his duty. His widow had a pension | 





| granted to her by law for five years, but which | 


expired several years ago. Since that time she 


| has endeavored to support herself by her needle. 


She is stated to be a woman of refinement and ed- 


| ucation, but by her assiduous labors she has lost 


her eyesight, and preparations are now being 


| made to remove her to the poor-house in one of the 


counties in the State of Maryland, to which she 


/must goif she do not succeed in obtaining a re- | 
newal of her pension. Under these circumstances, | 
I ask the unanimous consent of the Senate to put | 


the bill upon its passage. 


Mr. PEARCE. I beg leave to confirm the | 


statement of facts made by the Senator from New 
Hampshire. I can say to the Senate that the facts 


| are all within my own knowledge. This lady is | 
| the widow of a very gallant officer, who was or- 


dered to Florida in 1836, and who, while on his 
way to the seat of war, was killed by the bursting 
of the boiler of the transport in which he was being 


_conveyed to the place of his destination. His 

| widow, under the general law, received a pension | 

| of $180a year for five years, but that term expired | 
in the year 1841. She did not ask to have it re- | 


newed, but devoted herself to her needle for her 
support, with such assiduity that she became 
almost blind, so much so, at all events, as to ren- 


| der her unable to support herself. She is, as the 


Senator stated, a lady of refinement and admira- 
ble manners and character, and it is true that she 


|is without friends and without money, and she 


must subsist upon either private or public charity. 


I hope she will have the bounty of the Govern- | 
ment extended to her,and that the bill may be con- 


sidered now. 
The bill was then considered as in Committee of 


the Whole. It proposes to renew and to continue | 
her pension of $15 per month for the term of her | 


natural life, to commence on the Ist January, 


| 1850. 


Mr. YULEE. i desire to make an inquiry in 
relation to this bill. I understand that the widow 


| of Lieutenant Mackay has received the five years’ 
| pension which is provided by the general law. 
| This is an application to renew the pension for 
another term; and I would inquire, is this usual? | 
Has it been done in other cases? Is it done gen- | 
'erally? I desire to know whether this is a new 


case, which is to establish a new precedent? 


Mr. PEARCE. I will state very frankly that 


I believe it is not usual. It has been occasionally | 
done, and the Senate is asked to do it now because | 


of the peculiar circumstances and hardship of the 
case. I do not know whether the Senator heard 
the statement which I made. We have repeatedly 


granted pensions to widows of the officers in the | 
Navy who have not lost their lives in the discharge | 


of their duty, but in the ordinary manner while 
they were in the service. 1 recollect that a bill 


was passed for the relief of the widow of Colonel | 
| McRea; another for the relief of the widow of 


General W orth, and half a dozen other cases. 


Mr. YULEE. I think the cases alluded to by 


| the honorable Senator were not cases of a renewal; 
| they were not cases in which pensions had been 
already granted. ‘There is a distinction between | 


allowances to the widows of officers of the Navy 


ment of pensions to widows of officers of the Navy 
goes not out of the Treasury, but out of a fund 
which was set aside for that especial purpose from 
the amount of prize money made by the Navy du- 
| ring our wars, and pledged by the Government to 


the support of disabled officers and men. It is 
true that that fund was exhausted, but exhausted 
because of the negligence and misappropriation of 
Congress; and therefore it is that, to remedy that |; 
| wrong, such appropriations have been made from 
| the Treasury, to meet what would otherwise be 
met erocpeny from that special fund. But the 
1 


objection to t 


edge, that it will gradually establish a precedent 
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and to widows of officers of the Army. ‘The pay- | 


by which we may be perpetually making pensions | 
to the widows of Army officers. Now, it seems || unanimous consent. 
to me that we had better consider whether this 


: : 
RESOLUINIONS ADOPTED. 

Mr. DAVIS, of Mississippi, submitted ihe fol- 
lowing resolution: 

Resolved, That the Committee on Printing be instructed 
to inquire into the propriety of printing three thousand extra 
copies of the Appendix to the report of the Regents of the 
|| Smithsonian Institution, one thousand of which to be for 
| the benefit of the Smithsonian [nstitution. 


| Mr. DAVIS, of Mississippi. Mr. President, 
|, when I made the motion to print extra copies of 
|| the report of the Regents of the Smithsonian In- 
|| stitution I was not acquainted with the value of 
| the Appendix. It contains valuable statistical and 
|| other information respecting the libraries of the 
|| United States, and it is believed that it would be 
|, valuable and desirable to the country at large. 
The resolution was agreed to. 


Mr. BELL submitted the following resolution; 
|| which was considered and agreed to: 

Resolved, That the Committee on Finance be directed to 
inquire into the expediency of providing by law tor retuad 
ing the duties charged on all merchandise, machinery, or 
|| other products of the industry of citizens of the United 
States shipped from any port of the United States tor Cali 
fornia, and irom any necessary cause unshipped on board a 
foreign vessel. 

Mr. SOULE submitted the following resolu- 
|| tion; which was referred to the Committee on the 
Judiciary: 

Resolved, That the Secretary of the Interior be, and he 
is hereby, authorized and directed to settle the claim for 
professional services set up against the Government by 
Thomas J. Durant, late district attorney of the United 
States for the district of Louisiana, upon the footing of 
and in conformity to the rule heretotore applied to the set 
tement of similar claims when presented by his predeces 
|| sors in office for similar services. 

RECIPROCAL TRADE WITH CANADA. 

Mr. DOUGLAS. I now move to postpone the 
prior orders of the day for the purpose of taking 
up the bill providing for the free navigation of 
the St. Lawrence river, and for reciprocal trade 
|| with Canada. My object in making the motion 
is simply that it may be made the special order 
for some future day. 

Mr. WALKER. There, was a special order 
|; made three weeks ago, upon which the Senator 
from Michigan (Mr. F'e.rcu} has since been en- 
titled to the floor, and | have repeatedly tried to 
get it up for consideration. ae to the bill to 
cede the public lands of the Mnited States to the 
States respectively in which they are situated, I 
do not propose now to urge the consideration of 
that bill, but [ wish it to retain its place as a spe- 
cial order, and not be displaced by any other 
orders that may be made. It is true, that since it 
was made a special order, various other special 
orders have been considered, and I now desire to 
know what will be the effect of the motion of the 
Senator from Illinois in reference to the bill to 
which [ have alluded, which I am very anxious to 
have disposed of. 

The PRESIDENT. The adoption of the mo- 
| tion will not displace the special order to which 
|| the Senator refers. It will not have the effect of 
placing another bill ahead of it. 

Mr. WALKER. So it was said the other day 
when another special order was made, and yet 
other special orders have been discussed, and there 
are several in advance of the bill to which I have 
called the attention of the Senate. 

The motion made by Mr. Dovetas was agreed 
to, and the bill was considered as in Committee of 
the Whole. 

Mr. DOUGLAS. I now move to postpone the 
further consideration of the bill, and that it be 
made the special order of the day next ‘Tuesday 
two weeks. 

The motion was agreed to. 


CAPTURED CANNON. 


Mr. PEARCE, by unanimous consent, obtained 
leave to introduce a joint resolution relinquishing 


is case seems to me to be this: if || to the State of Maryland two of the cannon cap- 
there are other cases, of which I have no knowl- || tured by the brigade under the command of Brig. 


» || General Riley at the battle of Contreras, in Mex- 
ico; which was read a first and second time by 


Mr. PEARCE. I suppose the Senate will not 


'shall be done by a special or a general bill, or | desire to have that resolution referred or delayed; 


of officers of the Army. 
No amendment having been proposed, the bil 


engrossed for a third reading. 


| whether it will be politic or proper to charge the || but if any Senator desires it, I will not aeargase 
Treasury with perpetual appropriations to widows || an objection. I beg, however, to state that 


was reported to the Senate, and was ordered to be | 


in- 
troduced that resolution at the request of General 
Riley, who desires to present to his native State 
two of the cannon captured by him at Contreras, 
|| and tue Senate well know that that was one of the 
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most brilliant achievements of the Mexican war. the bill of the Senator from Louisiana to-day, if it 
| shall be taken up. 


Similar permission was granted to Colonel Doni- 
phan, of Missouri, to take for a like purpose can- 
non which he captured at Chihuahua, in New 
Mexico. I hope the resolution will be put upon 
were et ; . . 

‘There being no objection, the resolution was con- 
sidered as in Committee of the Whole, was re- 
ported to the Senate, and was ordered to be en- 
grossed for a third reading. 


BILL INTRODUCED. { 

Mr. DODGE, of Wisconsin, asked and obtained 
leave to introduce a bill to amend an act entitled 
** An act to provide for the punishment of offences 
committed in cutting, destroying, or removing live- | 


oak or other timber or trees reserved for naval pur- | 5,31) at the head of the list of s 


poses,’’ approved March 2d, 1831; which was | 
read a first and second time by its title and re- 
ferred to the Committee on the Public Lands. 


| 
DISTRICT COURTS IN VERMONT. 
On motion by Mr. PHELPS, the Senate pro- 
ceeded to consider,as in Committee of the Whole, 


the bill changing the place of holding the circuit | the Senate proceed to the consideration of execu- | 


and district courts of the United States for the dis- 
trict of Vermont. 

Having been amended, it was reported to the 
Senate, the amendment was concurred in, and it 
was ordered to be engrossed fora third reading. | 


BILLS PASSED. 

The following engrossed bills were then sever- 
ally read a third time and passed: 

The bill authorizing the settlement of the ac- 
counts of Joseph R. F. Mansfield. 

The bill to eas the terms of the circuit courts 
for the eastern and western districts of Pennsylva- 
nia. 

LAND TITLES IN CALIFORNIA. 

The Senate resumed the consideration of the bill 
to ascertain and settle the private land claims in | 
the State of California. 

Mr. BENTON resumed and concluded his re- 
marks, commenced yesterday, in reply to Mr. 
Gwin. 

Mr. GWIN made a short rejoinder, and con- | 
cluded by moving that the bill be referred to the 
Committee on the Jgdiciary. 

The motion was agreed to. 

[A report of this discussion will be found in | 
the Appendix.] 


ORDER AND PRIORITY OF BUSINESS. 


Mr. UNDERWOOD. I move to postpone the 
special orders for the purpose of taking up the 
joint resolution from the vane in relation to the 
assignability of bounty land warrants. 

Several Senators. Oh, no. It is too late. 

Mr. UNDERWOOD. As Senators seem to 
think it too late to consider that resolution now, I 
withdraw the motion. 

Mr. DOWNS. I hope the Senate will proceed | 
to the consideration of the bill which was made 
the special order for to-day—the bill to aid the 
State of Louisiana in reclaiming the overflowed 
lands therein, and for other purposes. 

The PRESIDENT. The first special order is 
the bill to cede the public lands to the States respect- 
ively in which they lie. The next special order 
is the bill to amend the act entitled ‘‘ An act to 
promote the progress of the useful arts.”’ 

Mr. MANGUM. The first special order is one 
which deserves a great deal of consideration. It 
is now too late to take it up. I therefore move 
that the Senate adjourn. 

Mr. DOWNS. I trust the gentleman will with- | 
draw the motion for a moment. 

Mr. MANGUM. Certainly. 

Mr. DOWNS. I wish to ask the Chair whether | 
the bill made the s 
first in order after the unfinished business is dis- 
posed of? 

The PRESIDENT. It is not. 
special orders for previous days take precedence 
of it. 


Mr. DOWNS. L[ hope, then, that the honorable | 


Senator from Wisconsin will allow the bill which 

IT have named to be taken up. I do not think it | 

will oceupy any length of time. : 
Mr. WALKER. . If Iean consent tothe taking | 


up of the bill mentioned by the Senator from |} bill to be introduce 


Louisiana, without the bill ceding the public lands 


to the States losing its place among the special or- || 


ders, i will do so. We can probably get through | 
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| the attention of the Senate about thirty minutes 


'**to aid the State of Louisiana in reclaiming the | 
| which was made the special order for to-day. 


| that motion ? 


| 


| ness; and, after some time spent therein, the doors | 


| Superintendent of the Coast Survey be printed—five thou- 
1} 


| land under the act of September, 1850, to receive | 
| Treasury scrip in lieu of land warrants; which 
| was read a first and second time, and referred to 


\| merce. 
| 
} 


ial order for to-day is not | 


Bills made || 


| motion. 
| 


j 
| ‘The House met at twelve o’clock. 
| 








While up, I wish to say that I shall notify the 
Senator from Michigan [Mr. a to be mm at- 
tendance to let us hear him upon this bill, and then 
I shall ask permission at an early period tooccupy | 


on the same subject. 
Mr. DOWNS. 


I move to postpone all the 
prior special orders, in order to.take u 


the bill 
overflowed lands therein, and for other purposes, ’’ 


Mr. WALKER. What will be the effect of 


The PRESIDENT. It will be to place that | 
pecial orders. i| 
Mr. WALKER. 
motion. 
The motion was disagreed to. 
Mr. FOOTE. I move that the Senate adjourn. 
Mr. HAMLIN. Will the Senator witlaiveer 


that motion, to allow me to submit a motion that | 


Then I cannot consent to the 


tive business ? 
Mr. FOOTE. Is that business very urgent? 
Mr. HAMLIN. I cannot say, except that it is 
business appropriate to that session. 
Mr. FOOTE. Then I cannot withdraw the 


The motion to adjourn was disagreed to. 
On motion by Mr. HAMLIN, the Senate then 
proceeded to the consideration of executive busi- 


were reopened, and 
The Senate adjourned. 


HOUSE OF REPRESENTATIVES. 
Fripay, January 10, 1851. 


The Jour- 
nal of yesterday was read and approved. 


COAST SURVEY. 
Mr. McWILLIE, by unanimous consent, re- 
orted from the Committee on Printing the fol- 
ateas resolution: 
** Resolved, That six thousand copies of the report of the 


sand copies for the use of the House, and one thousand 
copies for the use of the Coast Survey. 

The resolution having been read, 

Mr. BURT said he would be glad if his friend 
from Mississippi [Mr. Mc Wirure) would inform 
the House whether he expected the printing of the 
same would be executed the present session. If 
not, he (Mr. B.) did not see the propriety of ma- 
king the order. 

Mr. McWILLIE said that he had no doubt that 
| the printing, if ordered, would be executed forth- 
with. 

The question was then put and the resolution 
was agreed to. 


TREASURY SCRIP. 
Mr. EVANS, of Ohio, by unanimous consent, 
introduced a bill, of which previous notice had 
been given, to authorize persons entitled to bounty 


OBE. 


ee L 


| to authorize the 
locate the balance of lands to which they are re. 


Jan. 10 





a 

THE GRANTS TO OHIO AND WISCONSIN. 
Mr. DOTY, by unanimous consent, introduced 
a bill, of which — notice had been given 
tates of Ohio and Wisconsin to 


| spectively entitled under the acts granting lands 


to aid in the construction of the Wabash and 
Erie, the Erie and Dayton, and the Erie canals 
and for the improvement of the Fox and Wiscon. 
sin rivers; which was read a first and second time 
by its title, and referred to the Committee on Com- 
merce. 


GRANT OF LAND TO NEW YORK, 
Mr. BENNETT, by unanimous consent, intro- 


| duced a bill, of which previous notice had been 


given, granting to the State of New York, for cer- 


| tain purposes, a just and equal proportion of the 


public lands with that granted to other States; 
which having been read a first and second time 
by its title, 

Mr. B. moved that it be referred to the Com- 
mittee of the Whole on the state of the Union. 

Mr. HALL moved that it be referred to the 
Committee on the Public Lands. 

The question was taken first on the motion to 
refer to the Committee of the Whole on-the state 
of the Union, and determined in the negative; and 

The bill was then referred to the Committee on 


| the Public Lands. 


WOODWORTH’S PATENT. 

Mr. SACKETT asked the unanimous consent 
of the House to introduce a bill, of which previous 
notice had been given, to repeal the act entitled 
** An act to extend the patent of William Wood- 
worth.”’ 

Mr. CARTTER objected, and the bill was not 
introduced. 

Mr. DANIEL called for the regular order of 


business. 


EXECUTIVE COMMUNICATIONS. 

The SPEAKER, by unanimous consent, laid 
before the House sundry Executive communica- 
tions: 

I. A letter from the Secretary of State, trans- 
mitting an abstract of the returns made to his De- 
partment by the Collectors of Customs, pursuant 
to the act of May 28, 1796, for the relief and pro- 


tection of American seamen, showing the number 


|| of seamen registered in the several ports of entry 


of the United States during the year ending Sep- 
tember 30, 1850; which was referred to the Com- 
mittee on Commerce, and ordered to be printed. 

II. A‘ letter from the Secretary of War, trans- 
mitting a statement of the contingent expenses of 
the Military Establishment for the year 1850, pur- 
| suant to the fifth section of an act approved March 
3d, 1809; which, with the accompanying papers, 
were ordered to be referred to the Committee of 
Ways and Means and be printed. 

Ill. A letter from the Secretary of War, in 
compliance with the acts of April 2], 1808, and 
March 3, 1809, transmitting statements prepared 
in the several bureaus of that Department, of con- 
tracts and purchases made during the calendar year 
1850; which, with the accompanying _ were 
ordered to lie on the table and be printed. 





the Committee on the Public Lands. 


REVENUE CUTTER FOR OREGON. 

Mr. THURSTON, by unanimous consent, in- 
troduced a bill, of which previous notice had been 
given, providing a revenue cutter for the district 
of Oregon; which was read a first and second time 


IV. A letter from the Secretary of War, trans- 
mitting, in compliance with the act of August 26, 
1842, statements of the expenditures made during 
the year ending June 30, 1850, from the appropria- 
tions for contingent expenses of the War Depart- 
ment and its several bureaux; which letter and ac- 
companying documents were referred to the Com- 
mittee on Expenditures in the War Department, 





by its title, and referred to the Committee on Com- 


HOMESTEADS. 

Mr. JOHNSON, of Tennessee, asked the unan- | 
| imous consent of the House to introduce a bill, of 
which previous notice had been given, to encour- 
age agriculture, commerce, manufactures, and all 


| . “ . 
|| other branches of American industry, by granting 
i} 

| 


to every man, the head of a family,and a citizen of 
the United States, a homestead of one hundred 
and sixty acres of land, upon the condition of oc- 
Sr and cultivating the same for four years, 
Mr. ORR objected, 
Mr, JOHNSON appealed to him to permit the | 
d merely for the purpose of | 
| reference, 


Mr. ORR persisted in his objection, and the bill | 


| was not introduced. 


and ordered to be printed. 


CONTESTED ELECTION. 

The SPEAKER said, that the regular order of 
business being called for, the business first in 
order was the report of the Committee of Elec- 
tions on the contested election for the State o! 
New Hampshire. 

The state of the question was as follows: 
lre majority of the Committee of Elections had 
reported the following resolution: 

Resolved, That George W. Morrison is entitled to the 
seat which he holds as a Representative from the Third 
Congressional district of New Hampshire. 

And Mr. Tuck, of the minority of the com- 
mittee, had moved to strike out all of the resolu- 
tion after the word ‘‘ Resolved,” and insert the 
following: 

Resolved, That Jared Perkins is entitled to a seat in this 
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House, a5 & member from the Third district in the State of that party have rendered themselves notorious by their ne- || 


New Hampshire, to fill the vacancy occasioned by the re- 
signation of the honorable James Wilson. } ss 

Mr. HALL, who was entitled to the floor on 
the question, said that he had not obtained it for 
the purpose of making a speech, but of moving 
the previous — As the last speech had 
been made on his side of the House, he was per- 
fectly willing to forego his purpose of moving the 
yrevious question, and to yield the floor to any 
gentleman on the other side who desired to speak, 
on condition that he would, after addressing the 
House, demand the previous question. 


Mr. SCHENCK said that he desired to be heard | 
on this question, and would renew the previous | 


uestion if the gentleman desired it. 
Mr. SWEETSER inquired whether such an 
arrangement would be in order? 


The SPEAKER replied that the Chair had | 
nothing to do with any such arrangement, and | 
that the gentleman from Ohio [Mr. Scuenck] was | 


entitled to tie floor. 


Mr. SCHENCK. This isa new case in the | 
history of the Congress of the United States, and, | 
in some respects, it 18 as important as it Is new. | 
As far as it applies to the influence which the | 

ine may have upon the present | 
Congress, it is, perhaps, not of any very great | 


decision of the 


consequence; but if we look at the principle in- 
volved in the decision, and the bearing which that 
principle may possibly have in future, it becomes 
essenually necessary and right, that the House 
should not act without the utmost fairness and 
impartiality, and that it should do what is right 
and just, according to the law and Constitution. 


The question is not only a new one, but it is | 


in some respects a difficult one. I have endeav- 
ored to a myself of the points which are 
embraced in it, as well as my capacity will en- 
able me to do, and to consider them fairly and 


candidly, and I ask the attention of the House | 
while I state the result of my deliberations. I can | 


see = readily, how this motion rT itself 


in a different light to different minds, may, by the | 
exercise of a little ingenuity, be involved by the | 
presentation of difficult propositions and difficult 


points. I have, however, for reasons which I will 
presently submit to the House, come to the con- 
clusion, that, considering all things involved in it— 
the constitutional question, the legislation of the 
States, the rights of the State Legislatures, and of 
this House of Representatives—the contestant is 


entitled to his seat. I have come to that conclusion, | 
and I shall endeaver to express very briefly my | 
reasons for it. When an election is to take place | 
in the district in which a vacancy has occurred, | 


that election must take place with reference to the 
district as it was atthe time when the first elec- 


tion was held for the existing Congress, interfer- | 


ing in no way, however, with the rights and power 
of the State to pass any law it may deem neces- 
sary for changing its districts, and modifying in 
any way the apportionment of the State fo 
future Congress. 

But, Mr. Speaker, I would not have submitted 
any reasons for my vote, but would have been 
satisfied with voting silently upon this question, 
if it had not been for the course sutbaall 
colleague from the Cincinnati district, [Mr. Drs- 
NEY,} who undertook the discussion of this case 
at large yesterday. If he had refrained from cer- 


tain declarations which he made with reference to | 


the action of the Legislature of his own State, and 


or any | 


by my | 


farious acts with regard to transactions of this sort—tram- | 
pling alike upon the Constitution of the country, upon the 
established law of the land, ay, sir, in some cases even upon | 
public decency too. My colleagues on that side of the 
House need no appeal from me to remind them of their du- 
ties in regard to sustaining their consistency in voting upon 
a question of this sort; but I would ask them to remember 
the course and practice of their coadjutors in our State, and 
even of themselves. Some of the very gentlemen who oc- 
cupy seats upon this floor Lask two remember their own par 
ticipation in other halls of legislation, in regard to questions 
of this sort.’’ | 


Now, Mr. Speaker, I will not stop to comment 
upon the propriety or impropriety, the good or bad 
taste of arguing the question of constitutional law 
and right in relation to Representatives upon this 
|| floor, by reference to the party politics of one’s 
|, own State. To me it seems to be in exceedingly 
|| bad taste. It seems to me there must be a most 
morbid and craving appetite for that kind of small 
partisan war which will carry the gentleman so 
| far away from a mere question of law and State 
| rights, as to attempt to illustrate and enforce his 
|| argument in that way. If he had forborne from 
doing this; if he had not made such allusion to 
the practices of the Legislature in his own State, 
and even to the personal and political character 
of his colleagues who hold seats upon the floor of 
this House, | should have thought it more deco- 
rous. But I let all that pass. It is, as I have 
said, a matter of taste more than anything else, 
and I shall not consume much time in talking 
about it. But, with regard to what may seem a 
charge against his Whig colleagues here, and 
against the Whig party of the State of Ohio, I 
feel that we are in some deyree called upon to re- 
ply. I certainly should have been much better 
pleased if he had put these charges which he has 
| insinuated, into some tangible form; if he had spe- 

cified and put into some distinct shape the com- 
plaints which he makes against the Whig party 
in some particular acts of legislation in that State. 
But I yet feel it incumbent that | should say some- 
thing, even if it be nothing more than in so many 
words to repel such wholesale assault as utterly 
and entirely unfounded, whether it come in the 
shape of direct charge, or, as it has done on this | 
occasion, as a covert insinuation. 

I deny, sir, that the Whigs of the State of 

|, Ohio,—either occupying seats on this floor or not— 
I deny, sir, that they have been engaged in tram- 
pling 9 the constitutional rights, upon the law 
and rights of the citrzens of their State. I indig- 
nantly repel and denounce any intimation that 
they have been engaged, in any way, in contra- 
vening the rights of the people, in connection with 
questions of this sort. I would like to call upon 

_my colleague to state what are their particular 

| acts of legislation, what particular unjust prac- 
practices have they been guilty of, that have made 
bim feel called upon in Congress, in the way that 
he has done, to denounce them as violators of the 
Constitution, of the law, and of ‘* public decency.”’ 
I ask my colleague, especially, to tell me, what are 
the ‘‘ nefarious’’ acts of legislation in which they 
have participated, by which they have rendered 
themselves ‘* notorious?’’ 

Mr. DISNEY. It atall times affords me grati- 
fication to please my colleague. He asks me to 
specify some instance which will warrant the 

| charges which he says I made when I addressed 
the House on yesterday. For myself I could have 
| wished to have been spared the necessity of such 
| a statement; but since he requires but a solitary 


the legislation of his colleagues, including myself || instance I will remind the gentleman of one. He 


and others on this side of the House, I should not || 


have felt myself called upon to rise for the pur- 
pose of speaking on this question, or of replying 
to anything that might have been offered by gen- 
tlemen in discussing this question. 

Now, sir, what . my colleague said? He 
believes that the sitting member is entitled to be 
retained in his seat, and that the contestant ought 
not to be admitted. In arguing it he uses this 
language: 


“Sir, I could imagine nothing more exquisitely ridicu- 
lous than the scene which would be presented if the gentle- 
man from Kentucky, [Mr. THompson,} and the gentleman 
from New Hampshire. {Mr. Tuck,}) would privately offer 
to my colleagues on that side the reasons which they have 
submitted to the consideration of the House. I say [ could 
imagine nothing more supremely ridiculous than. for those 
gentlemen to offer, in good taith and with becoming gravity, 
those considerations to my colleagues on that side of the 
House. If the gentlemen will only Wo it, and will invite 
me to be present, I would ask no richer feast. Why, sir, 
the bistory of our own State teems with instanees where 


will remember that on one occasion, when the 


and whena bill was under discussion for the district- 
ing of the State for the election of Representatives 
| to the Congress of the United States, the Whig 
party in that body, to prevent the passage of the 
| act, violently withdrew themselves from the Halls 
of the Legislature, and broke it up. There was 
no pretence of any want of legal wal 
authority to pass the bill as it was proposed. It 
was about to be done in consonance with the laws 
and constitution, but because its probable effects 
were supposed to threaten desired advantages for 
the Whig party, the Whig members deliberately 
and abruptly broke up the Legislature and prevent- 
ed any legislative action. 
Mr. SCHENCK, (in continuation.) Very 
well, sir; 1 am very glad that the gentleman has 





| quoted this case, I feel called upon, distinctly, to 


Democrats were in a majority in our Legislature, | 


constitutional | 


|| specified his ‘‘ solitary instance;”’ and since he has | 





submit to the Housea few of the facts in reference 
to that passage in our political history. But, be it re- 
membered that this is one of the flagrant instances 
of our acts of ‘nefarious”’ legislation! Mark 
this! The circumstance to which he refers, was the 
resignation of certain Whig members of the Legis- 
lature of Ohio. So far as I understand the gen- 


| tleman, this is the instance to which he refers. If 
| lam wrong, 1 hope he will correct me. An act 


done, as will appear, to prevent an outrage in legis- 
lation, is what he calls ‘‘ nefarious legislation !”’ 
And that is the sort of specification he furnishes! 
But I do not intend, in eltodine to this case, to be 
guilty of any special pleading. I shall merely 
refer to the actual facts, from which resulted that 
resignation, and we shall see how his charge is 
sustained. 

At that time the Whigs had elected a Governor 
for the State of Ohio, by 4 majority of seventeen 
thousand votes, and given also to their candidate 
for the Presidency, (General Harrison,) something 
like twenty-four thousand majority; and yet the 
Whigs were in a minority in both branches of the 
Legislature of the State! Why was this, sir? 
Because, sir, in our State there is a constitutional 
provision by which the State is apportioned for 
the purpose of legislative representation every four 
years, as itis every ten years for Congressional 
representation. 

The Democrats happening to have a majority in 
our Legislature when this State apportionment had 
taken place, had so arranged the several Senatorial 
and Representative districts as to secure to them- 
selves a majority in both branches of the Legisla- 
ture, whilst they were actually in a minority in 
the State. The consequence of this was, to make 
‘“*a fraud breed another fraud:’’ and when it fell 
out at the approach of the time that mt was 
necessary to district the State of Ohio for the 
purpose of Congressional representation, what 
did this Democratic majority in the Legislature 
think proper to do, to retain the power which 
they thought was fleeting from them? ‘Taking the 
then recent elections as a standard for determining 
the political complexion of districts, they framed 
their apportionment bill in such a way that they 
could obtain sixteen Democrats in Congress, whilst 
the Whigs, who wereactually jn the majority in the 
State, would only have five. To do this they 
formed districts of all manners of shapes and forms, 
resembling everything upon the face of the earth, 
thata sick imagination could conceive. My friend 
on my left suggests, nothing on earth has been 
presented to us at all like them, except in similar 

| gerrymandering affairs. What, under these cir- 
cumstances, did the Whigsdo? Their appeals to 
the Democrats were of no avail whatever. The 
committees, as I happen personally to know, might 
have agreed upon a fair representation of the 
State, but they were overruled by outside influence, 
and it was finally determined to force through 
this bill, which would have given the Demo- 
crats sixteen Representatives and the Whigs 
five. What was the result? The Whigs would 
not do as the Democrats afterwards did, hold.on 
to the offices and refuse to legislate. They held 
that the man who had the office of a repre- 
sentative of the people, or any other public post, 
ras bound to discharge the duties and functions 
appertaining to its incumbency, and could in no 
way relieve himself from that responsibility except 
by the resignation of that office, and that he who 
would still hold on to his office, as the Democrats 
did, and refuse to perform its duties and fune- 
tions, was committing a fraud upon the people of 
the State whom he thus deprived of his voice in 
the Legislature while he prevented them from ap- 
pointing a successor. The Whigs, including near- 

y all the members of that party beth in the Sén- 

ate and the House of Representatives, when they 
found that the measure was to be forced post- 
haste through the House, and in like manner 
through the Senate, tendered theirs resignations, 
and thus reduced the House below a qucrum, 
| (two thirds being required to make a quorum 
under our Constitution,) and the legislative pow- 
er was returned to the people, to be by them given 
| to any gentlemen whom they should elect at some 
| future day. And it seems to have surprised and 
astonished the Democrats, that under any circum- 
stances men holding office should have resigned. 
{Laughter.] Secession they can understand; hold- 
|| ing office and drawing pay, but refusing to per- 
|| form its duties, they can appreciate. Anything 
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under heaven, except getting rid of an office with 
all its emoluments and advantages. [Renewed 
laughter.} That seemed to my colleague and to 
his Democratic friends passing strange—they could 
not comprehend it. (Laughter. | 

Mr. OLDS (who spoke so low as to be almost 
inaudible to the Reporters) was understood to in- 
quire of his collearue if the Democratic members 
drew their pay during the time they were absent? 

Mr. SCHENCK. I have heard that they did. 


Mr. OLDS was understood to say that such | 


was not the case. 

Mr, SCHENCK. Well, the pay is not very 
much in the Ohio Legislature. But, sir, I sup- 
ose that my colleague will admit that some fifteen 
Jemocratic Senators retired from the Senate cham- 
ber and ensconced themselves in what was called 
room Number Fifteen, of the American hotel, 
Columbus, and barricaded themselves against the 
sergeant-at-arms, and thus entirely stopped the 
course of legislation. 


Mr. DISNEY (Mr. Scuencex yielding the floor) | 


was understood to say, that for the benefit of his 
colleague he would admit the fact, if his colleague 
would also admit that the Whig members of the 


Legislature of Ohio, rather than permit the Demo- | 


cratic majority acting, admittedly, in a constitu- 
tional way, to exercise their constitutional powers 
and authority, actually broke up the law-making 
power of. the State, and the news fell with stun- 
ving effect upon the people of the State; for, famil- 
iar as they were with the political history of the 
Whig party, they were not prepared for an act 
like that, But he would go further. He would 


admit, that upon the occasion to which his col- || 
league alluded, fifteen Democratic members of the | 


Senate did withdraw; but it was not in order to 


prevent the constitutional exercise of a constitu- | 


tional power in a legitimate manner, but, on the 


contrary, those fifteen Democratic Senators with- | 


drew from the body in order to prevent a Whig 
inajority from trampling upon the constitution of 
the State, aye, and even upon public decency. 
Mr. SCHENCK, (in continuation.) 
well; sir; 
terially differs from me in my version of this af- 


fair; he admits the facts of the case, but thinks | 
differently in judgigg of the conduct of those who | 


participated. He does not, as [ understand, how- 
ever, dispute the facts, but he says that the resig- 
nation was made ** violently.’’ Now, Icannotagree 
with the gentleman in his idea of violence, as ap- 
plied to this case. I was present, and witnessed 
the whole transaction. I might say of it, ** mag- 
na pars quorum fui,’’ or ** minima pars, ’’ accord- 
ing as the gentleman chooses to consider it. 

‘Mr. CARTTER. I would add a few words, 
1——— 

Mr. SCHENCK. One at atime, gentlemen. 
The gentleman shall have his turn, but I feel 
disposed to reply to the charges which my other 
colleague has already made, and afterwards | 
shall be happy to have as large a budget from 
him as he can well advance. Well, sir, how 
was this resignation accomplished? And in look- 
ing at the real manner in which it-was effected, it 
is amusing that it is possible for any one to call it 
violently done. Certain members of the Whig 


party in the Legislature, assembled in the room | 


of one of their associates, and consulted as to 
what could be rightfully and constitutionally done, 
in order to prevent this act of the Democratic 


party for districting the State, in a manner which | 


my colleague does not deny; to prevent, I say, this 
act from passing. Now, the Democrats, as my 
collearue ban not dispute in the slightest degree, 
would have held it proper in such a case to ac- 
complish their object by refusing to act, and yet 
retaining their seats; they would have held that 
to be exercising a constitutional power, but to re- 
sign the office and seats they held, they could not 
comprehend. But the Whig Representatives on 
this oceasion recognized the right of the people 
they represented, to their services, and felt that 
they were bound either to remain and vote or to 
give up their seats in order that their constituents 
mirht fill them. ‘They also admitted the constitu- 
tonal right of the Legislature to divide the State 
into twenty-one districts, to pass any law dis- 
tricting the State, as they might think proper—or 
at least a constitutional power. My colleague 
speaks in relation to the effect produced by this 
act, that it was something like a revolution. The 
Democratic party termed it a revolution under 
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}, Seats. 


Very | 


I do not see that my colleague very ma- | 








| color of law; made a great deal of cant about 
constitutional rights—said it would be a revolu- | 


tion by which a minority should be made to rule 

the majority of the State; held meetings to this 
| eilect, and talked about the counsels of the State 
being stopped. 

Mr. DiSNEY again interposed, but 


way to the gentleman, vut | have consumed too 
much time already, and Lam confined to the limits of 
an hour. I believe | know as much about this 
transaction, if not more, than my colleague himself. 
| ‘The Whigs, as | have said, rather than do what 

they thought would be unconstitutional, to deprive 
their consutuents of their services, resigned their 
Now his Democratic friends, as my col- 
| league will not deny, retired on a somewhat simi- 


lar occasion in their apprehension, and barricaded | 


themselves up in the room of a hotel. This he 
thinks was not an unconstitutional act, and yet in 
this way they stopped the proceedings of the Legis- 
lature for several days—I do not know exactly 
how long, but | know it was several days. 

Mr. POTTER. ‘Three days. 

Mr. DISNEY. Five days. 

Mr. SCHENCK. One gentleman says three, 
and the other five. Well, sir, the number of days 
is immaterial, the principle is the same. ‘The 
wonder of these gentlemen seemed to be that we 
should regard it a matter of propriety to resign 
} at all, and their astonishment was unbounded, 
that weshould give up an office and all the advanta- 
ges of it when we were once fairly fixed in it. 
{Laughter. } 
it was so violently done, independently of every 
other matter connected with its history, as to 
amount to one of those outrages which he char- 
acterized yesterday. Now, sir, at the time of the 
consultation to which I have referred, when the 
members met together and came to the conclusion 
that their proper course was to tender their resig- 
nations, we selected for that purpose Colonel 
Chambers, a gentleman grown grey in the ser- 
vice of the State, venerable in his appearance, 
honest in his character, mild in his deportment, 
gentlemanly on all occasions, placed our resig- 
nations in his hands, and requested him when 
the subject came up in the House that morning or 





was to be forced through at railroad speed, and 
that this enactment was to be placed upon the 
statute book, to announce to the Speaker that he 
held in his hand some twenty-six or thirty resigna- 
tions, which he begged leave to tender, and copies 


the State. It was done quietly, courteously, and 
mildly. It was done by a gentleman, as feeble, 
|| so far as physical capacity was concerned, and as 
gentle in his deportment as any who could have 
been selected in the whole body. He was selected 
indeed on that very account as muchas on any other; 
yet the gentleman complains of the violence of the 
act, that it was done in such a way as to frighten 
| the good Democrats of the State of Ohio. Sir, it 
frightened no one except the members of the Le- 
gislature themselves, and after remaining together 
some three or four days, and ringing the bells and 
holding meetings in the market-house and address- 
ing a letter to the then Governor of the State, the 
resent very excellent Secretary of the Treasury, 
IMr. Corwiy,] asking him, I believe, to call out 
the militia to prevent these fellows from resigning, 
{laughter,] to which he replied in his own pecu- 
liar manner, saying that he did not know exactly 
how it was to be accomplished; that the two Houses 
| were to be judges themselves whether there was a 
quorum present, and that he could not interfere— 
after doing all this, they adjourned one night to 
meet again the next morning, when only a few 
| scattered members made their appearance; the 
| game was over, and they finally adjeurned with- 
out any formal motion being made. 
My colleague, it seems, is endowed with the 
| faculty risibility. He wishes to be entertained—he 
likes something to laugh at. I should have thought 
/he would have found something to be amused 
with on that occasion; but surely he must have 
felt some alarm, from the manner in which he 
seems now to view it. I confess, sir, that had I 
known that this circumstance had so struck ter- 


ror to the heart of my colleague and the country— 


| if I had known that my colleague was laboring 
| under some mysterious trepidation at this violent 
|| resignation, at this destruction of the peace and 


BE. 


Mr. SCHENCK said, I sould be happy to give 


And then the gentleman says that | 


the morning after, if he found that this measure || 


of which had been also sent to the Governor of 
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| quiet of the people of the country—I should hay. 
| been concerned, and have been ready at that time 
to make a pilgrimage from my home, a dist. 
of fifty miles, to have endeavored to sooth 
fears, if 1 could have done so. 
| Butlet us look a little further at the real effects 
| of this resignation. We see that out of som, 
twenty-three members who thus resigned and 
went cameos the people again, twenty-one were ro. 
turned to their seats in the Legislature—an eXtra- 
ordinary success, which has seldom been presented 
on any one distinct issue made before the people 
It is true that the Democrats were in a majority jy, 
the next Legislature. They again passed an act ty 
district the State; but how did they do it? Ny 
with anything like that same gerrymandering, — 
though not fairly, 1 own. There was not near 
so much of that outrageous unfairness which 
| characterized the previous act. They had been 
taught to be less exacting by the wholesome lesson 
they had just received. They had learned better 
what their constitutional rights were, and what 
the rights of the people, for whom they legislated. 
they had learned that the people looked upon the 
previous act as being that of an unscrupulous and 
uncontrolled majority; at least of a majority that 
would have been thus uncontrolled, had not the 
minority exercised their constitutional right and 
power of resignation. 

My colleague [Mr. Root] at my left reminds 
me of a circumstance in connection with the pass- 
| ing of this act, or rather its attempted passage, 
which strikingly exemplifies the haste with which 
the Democratic party were endeavoring to pass 
this act through the House. So eager were they 
to get it through, and to frame the districts jn 
such manner that the Democrats might be secure 
of a large preponderance of votes in the councils 
of the nation, and so as to avoid the possibility 
of Whig influence, that they had actually left out 
one entire Whig county in the State, and provided 
| for it in no district whatever. And they would 
have forced the bill through thus, in their eager- 
ness, and had, indeed, proceeded so far as to be 
| beyond all amendment, and were about to proceed 
to a final vote, when some Whig member pointed 
out the error, and they had to recommit their bil! 
and work it out afresh. 

The transactions attending the whole of this af- 
fair, so far as regards the majority, were a shame- 
less outrage, and the act of resignation by the 

minority does not warrant the description the gen- 
| tteman has been pleased to give of it; but was per- 
fectly justified by the circumstances. The con- 
duct of the Democratic majority in the proceeding 
was well deserving of being termed ‘ nefarious,” 
if I were disposed to use a term so harsh and dis- 
| courteous. 

Mr. DISNEY. 
to specify any more cases? 

Mr. SCHENCK. As many cases as the 
gentleman wishes. Let him produce the whole 
budget of his charges. If he makes the charge, let 
the House be in possession of all he can say on 
the subject. 

Mr. DISNEY. Then I will cite another case, 
one, perhaps, more directly in point to the matter 
before the House. The gentleman, of course, re- 
members the Morgan county case. In that case 
the Whig party cut off from Athens county one or 
two townships, for the purpose of making Morgan 
a clear and decided Whig county; and this was 
done in opposition to the remonstrances of the 
inhabitants—in opposition to the indignant denun- 
ciations of the Senator who represented them, he 
himself being a Whig—in opposition to the univer- 
sal sentiment of the injustice of the case, and done, 
too, unasked by a single petitioner from that part 
of the State. The scheme originated in the Legis- 
lature, and was carried out for the naked purpose 
| of obtaining one or more Whig representatives 
than could be obtained without it. Does the gen- 
tleman wish me to specify another case ? 

Mr. SCHENCK. Oh, yes; just as many 48 
| the gentleman desires. 

Mr. DISNEY. If the House but had the pa- 
tience, I could occupy the day in reciting the cata- 
logue of Whig enormities in Ohio. I am sorry 
that I am forced into this thing. My statement 
was bad enough. The gentleman’s defence has 
made the matter worse. Take the case of my 
| own county—where, in order to get one or two 
W hig Representatives, that party, in the very eyes 
and teeth of the constitution of the State, passed 
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a law to divide the county itself—and this was an 
alieration of the existing districting law. My col- 
league has drawn upon his imagination in order 
to describe the figures and forms of the districts 
in the act proposed to be passed by the Democrats 
+ the time that the Whigs broke up the Legisla- 
ture. ‘The gentleman has an exuberant fancy; but 
I ask him whether it ever came up to the actual 
nieture formed by the Hamilton county act? Did 
the gentleman ever look at it upon the map? Let 
him doso. The line for a long distance ran down 
the main street of the city, leaving one side of the 
street to be represented by one person and the 
other by another, and this, too, when the plea set 
up in defence was diversity of interest—that the 
interests of the city and the county were dif- 
ferent; and yet, in contempt of that defence, they 
cut off a large and very important business part 
of the city and attached it to the county. Will 
my colleague have any more? 

Mr. SCHENCK. Does the gentleman ecom- 
plain of the form or shape of those districts thus 
formed, or was it pretended that they were in vio- 
lation of the Constitution ? 

Mr. GIDDINGS said he rose for the purpose 
of suggesting to his colleagues on both sides of 
the House the propriety of making no further dis- 
etosures. [Laughter.] These criminations and 
recriminations were painful to him, particularly as 
he was informed that the two parties in that State 
were making great efforts to unite, to come to- 
gether, in order to save the Union. [Roars of 
laughter. } 

Mr. SCHENCK. I understand the trouble of 
my colleague, [Mr. Gipptnes,] who has last inter- 
rupted. It is not so much that he is concerned 
about a union cf Whigs and Democrats in Ohio, 
as that he begins to fear a certain proposed coali- 
tion between Democrats and Free-Soilers will not 
be effected. Whether the Union be saved or not, 
he wants at least to save the Senator! [Loud 
laughter.] He will still have to be content with 


his honors in this end of the Capitol. Hine | 


ile lachryme, [Laughter.]} 

3ut to return to my other colleague’s cases and 
objections. ‘The Morgan county case, as | under- 
stand it, was but a change in the boundaries of a 
county, and that is athing which is continually done 
inevery Stateofthe Union. There is scarcely ever 
a session of the Legislature in my own State, (which 


is comparatively new,) without something of the 


kind being done; and it is probably the case in 


all the other States, unless it be in some of the 
oldest, The Hamilton county case probably de- 
serves some further notice at my hands, because, 
as my colleague will recollect, it created a sensa- 
tion which shook our State from the boundaries 
to the centre. It was a revolution itself. The 
Hamilton county case, as my colleague’s party, 
in grand convention assembled at the capital de- 
clared, dissolved our government in Ohio, and they 
went to work to appoint committees of public 
safety for all the Congressional districts of the 





; 
_the subversion of the constitution, and that, 
therefore, we were actually in a staie of revolu- 
| tion. Now, it is asingular fact—and I know that 
it will not be denied—that although it was uncon- 
stitutional to divide Hamilton county by a line 
| running along a certain street—althouch it was°a 
gross violation of the constitutional rights of the 
people of the State to do that, though it broke 
down the system of State government itself, and 
left us in a state of anarchy and revolution, yet 
every Democrat in the Legislature, just before that 
law was passed, voted for dividing Hamilton 
county by another line which would have made 
two Democratic districts. [Laughter.] I ask 
whether that is not true? 
| Mr. DISNEY. The act was unparalleled in 
| the annals of political atrocity. It violated the 
| Constitution, and assaulted every man’s sense of 
common justice. ‘The plea set up by the Whigs 
| was, that the interests of the county were differ- 
ent from the city, and that, therefore, their repre- 
| sentation should be separated; but, as I have said, 
| their act ridiculously cut off a large portion of the 
heavy business part of the city, and attached it 
to the county ‘The Democrats denounced the 
whole affair; but they said, if you will commit 
the outrage, at least have some regard to decency, 
and make your act conform to the reasons which 
you present for its commission. Separate the en- 
ure city, if you will separate a part; but the part 
was Whig—the entire city was probably Demo- 
cratic. ‘These facts were enough. Whig reasons 
went one way, their acts another. 

Mr. DISNEY. My colleague, of course, can 
make any inference he pleases, but it is possible 
a different version might be given to the whole 
matter. 

Mr. SCHENCK. My time is too limited to 
enable me to allow the gentleman to make a set 
speech. A single yes or no will suffice my pur- 
| pose. Because we attempted, or rather the W hig 
| Legislature, attempted to divide the county so as 

to equalize representation more fairly—because 
| they perpetrated this enormity, the Whig party 

are charged with being guilty of ‘* nefarious ° 
| transactions. 

I have said, Mr. Speaker, that to drag such 
matters into the present discussion—allusions that 
are almost personal in .their character—seems to 

| me in exceedingly bad taste. I think gentlemen 
will agree with me, that in a discussion of the 
claims to a seat from a district of New Hampshire, 
| thus to bring in the Whig party of Ohio, and that, 
too, almost in a personal manner, and bring against 
that party such unfounded and sweeping charges, 


is at least unealled-for and uncourteous, ‘The gen- 
tleman has specified some of those charges, and I 
have given my answers tothem. In reference to 
these matters, both as regards the charges the gen- 
tleman has specified, and those he intimates he 
has behind, as to any attempt of the Whig party 
of my State to interfere with the rights of repre- 
| sentation, the equal representation of the people, 


State, to govern the people till such time as a | and the whole people, and the apportionment of 
new constitution could be formed; and I am not || that representation fairly according to the popula- 
certain but that my colleague, [Mr. Disney,] be- || tion in the various districts, | say that they are not 
fore he had taken upon himself the mantle of his || true, but ut.erly unfounded. 

predecessor in this Hall, was the person, in his My colleague [Mr. Campsett] wants me to 
Congressional district, upon whom devolved the || refer to the case of Hamilton county again, in 
onerous duty of taking care of the peace and quiet || reference to the fact that the gentleman elected to 
of the people of that district during the time of || sit for that Whig district, retains his seat, and no 
that interregnum. [Laughter.] Well, what was || one now objects or contends that he was not con- 
that the Whigs did? They divided Hamilton || stitutionally elected. I believe that my colleague 
county. It contains some one hundred or one || [Mr. Disney] will admit that. 

hundred and twenty thdusand inhabitants in Cin- Now, sir, where is the resemblance between this 
cinnati alone, and I know not what population || legislation and the legisiation of New Hampshire? 
without the eity—about one hundred and sixty || What could the gentleman possibly have intended 
thousand in the whole county including the city. || by his allusion? He is speaking about the legis- 
Believing, asthe Whigs have always believed in my || lation of New Hampshire, and he says: 

State—as i hope they will show in the Consti- | Why, sir, the history of our State teems with instances 
tutional Convention now in session there—that || where that"party have rendered themselves notorious by 
it 1s important to bring the repesentation as near | their nefarious acts with regard to transactions of this sort.”’ 
as possible te the people, they preferred to di- What does he mean? Changing the districts! 
vide that large population, and to allow each of the || Then it is nefarious legislation to change districts, 
sections of the county to elect Representatives. || isit? Is the gentleman, then, going to vote to sus- 
hey therefore divided Hamilton county, making || tain nefarious legislation? He complains that we 
the first eight wards of the city one Senatorial dis- || have been engaged in nefarious acts of legislation 
trict, and the remainder of the city and county || of this kind, and then he turns round and offers an 
another district. This was done, and it was de- || argument in favor of sustaining nefarious legisla- 
nounced from end to end of the State by the Dem- || tion of the same nature. If anybody else had 
ocrats there, and by my colleague amongst the num- || preached us a sermon on consistency under such 


ber, as that outrage upon the rights of the citizens, | circumstances, (for he alludes to that in the same 


that trampling under foot of the constitution, | ee I should have marvelled. In his case, 
which was, in fact, the violation of all rights, and } 


owever, | do not wonder. It is no more than I 





THE CONGRESSIONAL GLOBE. 207 


should have expected of him. He first argues that 
this sort of legislation—the changing of districts— 
is nefarious, is abominable; and then he turns 
round, and by his vote proposes to sustain it. 
Well, such is the peculiar construction of my col- 
league’s mind, and his disposition to indulge in 
such eccentricities, that it is not the first time that 
he has presented -himself in this attitude before the 
House. (Laughter.] Why, sir, we all remember 
that able, clear, cogent, constitutional argument 
which my colleague made here, against the Wil- 
mot proviso, which he declared to be unconstitu- 
tional, and then concluded his speech by declaring 
his intention to vote for it. Tanabe.) I can 
distinctly understand why my colleague should 
take positions of this kind, for they are not novel 
to him; but I should have marveled if anybody 
else occupying such a position had come here to 
preach up ** consistency”’ to his colleagues. 

I say again, sir, that the case presented in this 
instance of the New Hampshire election, is a new 
one. No such case has ever occurred before, either 
in my own State, as my colleague pretends, or 
in any other State. It is, therefore, important that 
the House should decide upon it, apart from party 
issues. It ought not to be brought into the arena 
of party warfare; but it ought to be decided with 
due regurd to the rights of the Representatives on 
this floor, and of their constituents. 

Now, sir, | have already intimated my opinion 


; on this case, and 1 will give, in very brief terms, my 


reasons for that opinion. My own State has been 
redistricted, but there has never been a vacancy 
after that redistricting, in one of the new districts 
which would afford a precedent for this New Hamp- 
shire case; nor has such a case occurred else- 
where. 

While I admit the entire power of the Legislature 
to district and redistrict a State for the purposes of 
Congressional representation, I would yet reserve 
such protection of the right of representation, and 
such supervision for that purpose, as would be 
entirely consistent with the rights of those repre- 
sented. I concur in the view taken by the gen- 
tleman from New Jersey, [Mr. Van Dyxe,} that 
whilst the States undoubtedly have the right 
to alter the districts, yet that such alteration would 
not have effect, except upon the next succeeding 
general election. And I will submit to the House 
a few of the reasons that my limited time will al- 
low me to submit, for believing that such is the 
proper construction of the Constitution. In the 
fourth section of the first article of the Constitution 
we have these words: 

** The times, places, and manner of holding elections for 
Senators and Representatives shall be prescribed in each 
State by the Legislature thereof; but the Congress may at 
any time, by iaw, make or alter such regulations, except as 
to the place of choosing Senators.’’ 

What does this mean? It does not touch the 
question of represention at all; it does not touch 
the right of representation; it does not touch this 

right which the Constitution has given to the peo- 
ple of the different States—a right to a fair repre- 

, sentation here. The clause merely provides, in 
respect to elections, the place where they are to 
be held, the time when they are to be held, and 
the manner in which they shall be conducted. It 
provides that the States shall enact appropriate laws 
for this purpose. But let us look at that clause of 
the Constitution which really gives the right of 
representation. Let us read it: 

‘*The House of Representatives shall be composed of 
| members chosen every second year by the people of the 

several States, and the el ctors in each State shall have the 
qualifications requisite for electors of the most numerous 
| branch of the State Legislature.” 

It is from this clause of the Constitution thata 
State derives her right of representation here. And 
it is the people of the Siate—of all the State—that are 
to be represented. What construction can be put 
upon this language, but that all shall have equal 
rights in this respect; that no man shall be doubly 
represented, and no man be without representa- 
tion. 

Now, hew can we accomplish this? The gen- 
tleman from New York (Mr. Dver] I understood 
to say that it might be perhaps in the power of 
a State to make all its districts in one particular 
corner of its territory. Sir, I doubt that. If, in 
New Hampshire, for instance, they had divided 
the State into two parts, and had included all the 
four districts in one of those parts, I think Con- 
gress would have an undoubted right to look into 

it. By the first clause of the Constitution that I 
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quoted, the State can legislate as to the time, place, 
and manner of holding the elections; but by the 
second, it is not one half or a portion of that peo- 
ple, but the whole people, that is to be represented. 
And I contend it would be unconstitutional for a 
State to make any division of its districts that did 
not take this provision into consideration. 

Mr. DUER. The gentleman misunderstood 
me. 

Mr. SCHENCK, Well, if I misunderstood 
the gentleman | am sorry for it, but I only took 
it as a case in illustration. 

I say, then, that Congress has a right to inter- 
fere, if the Legislature of the State should under- 
take to double the representation of any part of the 
people of such State, or to leave any part of them 
without representation, because it would be in vio- 
lation of that clause of the Constitution which gives 
representation to the people of the State. That is 
not interfering with “ the times, places, and man- 
ner of holding elections.”’ If the Legislature en- 
acts a law which, in affirmative terms or negatively 
by repealing existing laws, interferes with week 
representation of all the people, that law is inoper- 
ative and void. I admit, to the fullest extent, the 
constitutional right or power of a Legislature to dis- 
trictand redistrict. It would be wrong, morally, but 
right in a legal sense, for the Legislature to divide a 
State or gerrymander it into unequal and inconve- 
nient districts, But they have a right to make the 
districts in any shape or manner they please, pro- 
vided they only comply with the law of Congress 
by having single districts, each district with one 
Representative, and a Representative from each 
district. Everything else that has relation to the 
** times, places, and manner” is left to them. But 
when they go a step beyond that, and interfere 
with representation itself, by giving more than 
fair representation to some and taking it entirely 
away from others, and thus changing the equality 
of representation, then Congress has power under 
another clause of the Constitution to judge of the 
right of members to be here. 


Let me illustrate this. I will take my own dis- | 


trict. When came here to the Twenty-eighth 
Congress, I represented a district composed of four 
counties. I was elected under the second of those 
Democratic gerrymandering apportionments to 
which I have had to refer; and after my election, 
the Legislature thought proper to alter the district 
by taking from it two counties, and adding them to 


the second district, and taking from the second dis- | 


trict two counties, and adding them to mine, which 
is the third, so as to equalize the representation. 
Now, if | had resigned or died during that Twenty- 
eighth Congress, and a spe-ial election had been 
ordered, what would have been the question? 
W hether the election should take place in the four 
counties that had elected me, or in the four coun- 
ties that after that time had been made the Third 
Congressional district? I say, that it must have 
taken place in the old district from which I was 
elected, and that the new districting, no matter 
what the language of the Legislature might be, 
could not take effect, would be inoperative, because 
in contravention of the constitutional right of rep- 
resentation, till the succeeding Congress. But if 
this new doctrine had prevailed, and if that elec- 
tion had had to take slenk according to the new 


districting, what would have been the consequence? | 


Why the two districts which had already voted 
for my neighbor (Mr. Weller) in the second dis- 


trict, when the vacancy occurred in mine, having | 


been transferred, would have voted for a succes- 
sor to me also, and would thus have had two Rep- 
resentatives on this floor, whilst the two other 


counties that had originally voted for me, in my | 
district, being transferred to the second district, | 


if they were not permitted to vote, when the va- 
caney occurred in my district, would have been 
unrepresented here, their member having died, re- 


signed, or been removed by some casualty, and | 
thus one portion of the people of Ohio would have 


been without a Representative on this floor, while 
another portion would have had two Representa- 


tives; and that, I say, is in violation of that clause | 


of the Constitution which gives representation to 


the people of the States. That must be intended to | 


mean that none shall be doubly reresented, that 
none shall be without representation, but that all 
shall be equally represented. They have aright to 


this under the Constitution, and under the laws of | 


the Union. Now,if you admit that to be the cor- 


reot rule of construction, it at once resolves the || 
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difficulty in this New Hampshire case. Let the 


States alter as much as they choose, but when 
they alter, the Constitution of the United States 
controls that alteration, so that it shall only take 
effect on future Congresses; and while we admit 
the right of the States to change their districts for 
the purpose of representation in the national le- 
gislature, Congress has at the same time a right, 
under the Constitution, to supervise, and to see 
that all the people of the States are represented. 

The principle is the same, whether you add or 
take away from a district, and it must be evident 
that we should be careful that while we secure the 
full number of Representatives to the people of the 
States, we do not allow to the Legislatures a power 
which would give to portions of the people more 
representation than they are entitled to, while 
others may be entirely deprived of it. 

Take care, sir, how you establish a precedent. 
If you act upon this subject improperly, you may 
establish a principle from which there is no know- 
img what wrong, what fraud, what capricious en- 
actments, on the part of State Legislatures, may 
arise to interfere with equal representation. 

Mr. 8. concluded by moving (as he had prom- 
ised to do) the previous question; which received 
a second, and the main question was ordered. 


The chairman of the Committee of Elections | 


being entitled, under the rule, to one hour in which 
to close the debate, 


Mr. STRONG said: Mr. Speaker, all which [ || 


have to say will be said in a very few minutes. I 
shall need repeating what I submitted in opening 
this debate. I have heard nothing in all that has 
been said which, in my opinion, successfully con- 
troverts any position which I have heretofore taken; 
and I am content to leave my argument as I made 
it. Two or three doctrines, however, have been 
advanced by those who advocate the right of the 


contestant which require from me a brief consid- | 
eration. The gentleman from New Jersey, [Mr. | 


Van Dyxe,] while admitting the right of the 
Legislature of New Hampshire to change Con- 
gressional districts in reference to a future general 
election, and to repeal the first districting act, de- 
nies that such repeal can operate to annul the dis- 
tricts as first formed for the purpose of an elec- 


| tion to fill a vacancy; because, he argues, that 


would be taking away vested rights. He claims 
that certain rights were vested in the electors of the 


two counties, Hillsborough and Cheshire. I can | 


understand what is meant by vested rights, as ap- 
plied to a representative after he is chosen; but I 
confess that I do not comprehend what the 
honorable gentleman means when he speaks of 
the vested rights of the associated body of elect- 
ors. The Representative has a vested right in 


his office, but it is a right vested in him by || 
the Constitution, not by the districting act. But |! 


what vested rights have the electors, beyond 
that to exercise their franchise? Is it the right 


to exclude from voting any persons except those | 
resident within defined limits, to wit: the ori- | 


ginal Congressional district? That is a denial of 
rights to others, not an assertion of right in 
them. ‘To me it seems a perversion of terms to 
apply the words vested rights, in the sense in which 


they are uniformly used, to such acase. But sup- | 


pose there are vested rights in the case, what are 
they? Thegentleman says they are the exclusive 
privilege to elect a Representative in Congress as 


often as an election may be necessary during an | 


entire Congress. That is begging the question. 
I say they extend only to those elections held 
during the continuance of the districting act. If 
they exter to others, why not to all held during 
an entire apportionment? Yet the gentleman ad- 


mits that the first districting act is gone as to the | 


elections for the next Congress. If so, then there 
has been no interference with vestedrights. The 
truth is—and it has been universally. admitted 
during the progress of this debate—the division 
into districts is a regulation of the manner of 
effecting the choice. It is a designation of the 
agents by which the people of the State choose 
their Representatives. Ifthis be so, how can it be 
said that the agency cannot be revoked at any 
time? and when the power is withdrawn from the 
agent how can he act? His past acts may be 
good, binding upon the principal, irrevocable; but 
how can anything valid be done by the agent 
when his authority is withdrawn? None of those 
who have argued in favor of the contestant have 
enlightened us upon this subject. 


| One word upon the subject that this agency had 
| ceased—that the first districting act was repealed 
by the second, and that the intention of the Fy 
lature of New Hampshire was that all elections 
both general and special, held after the passage of 
the second act, should be held by the Gentziote as 
| constituted by the second act. I have already call. 
| ed the attention of the House to the words Which 
| expressly repealed the first act. Observe further: 
'| The second act enacted that it should Zo into 
| effect from its passage. There is a general pro- 
vision in the laws of New Hampshire that, every 
enactment of the Legislature shall take effect on the 
| first day of September next succeeding the session 
of the Legislature. Had the Legislature, therefore, 
| intended the second act only to apply to the cep- 
: es } g 
| eral election which is to be held on the second Tues- 
| day of March next, and not to the case of a ya. 
cancy, if one should occur, there was no necessity 
| fordeclaring thatit should go into effect from its pas- 
| sage. Those words in the enactment are, there- 
fore, unmeaning, unless the law embraces this spe- 
cial election. Yet ina statute, as in a deed or will, 
every word must be construed to have meaning, 
Allow me, Mr. Speaker, a remark respecting 
| the argument of the same gentleman, [Mr. Vay 
| Dyke,] derived from some peculiar .magic sup- 
posed to be in the word vacancy. His idea is, that 
| it isa loss of a Representative by those who sent 
General Wilson here. He is not satisfied with 
the constitutional definition of it, with the asser- 
| tion uniformly therein made and oft-repeated, that 
| a Representativere presents the people of a State. 
Those who fill the vacancy, he argues, should be 
| the same persons who elected General Wilson, 
| Those who clothed General Wilson with his trust 
| must clothe his successor. Carry this doctrine 
out, does it not deny a right to vote to those who 
have moved into the district? Much more, sir, 
does it not exclude all those residents of the dis- 
trict who did not vote at the general election, and 
| even those who voted against Mr. Wilson? Each 
of these absurdities results from the position that 
| the person elected stands in the shoes of the 
| member who has died or resigned. I consume no 
time in debating this matter. I allude to it only for 
| the purpose of reading to the House an extract from 
a report submitted to the Senate in 1832, by Mr. 
| Webster, the present Secretary of State. [ read it 
| because it accords with my viewsalready advanced 
of what representation is, and of the powers and 
duties of Congress. It was handed to me yester- 
day by the gentleman from New Hampshire, [Mr. 
Moraison.] It will be seen, sir, that Mr. Web- 
ster’s readings of the Constitution are very unlike 
_ those advanced by the gentleman from New Jer- 
sey, and all those who advocate the right of the 
| contestant. I read from his report as chairman of 
a select committee upon an apportionment bill. 
In 4 terme? of the Constitution of the United 
States he said: 
“That Constitution contemplates no integer or any com- 
mon number for the constituents of a member of the House 
| of Representatives. It goes not at all into these subdivis- 
ions of the population of a State. It provides for the ap- 
portionment of representatives among the several States, 
| according to their respective numbers, and stops there. It 
makes no provision for the representation of districts of 
States, or for the representation of any portion of the State 
| less than the whole. It says nothing of ratios or constitu- 
| ent numbers. All these‘things it leaves to State legislation. 
The right which each State possesses to its due portion of 
|| the representative power is a State right strictly ; it belongs 
| to the State as a State ; and it is to be used and exercised 
as the State may see fit, subject only to the constitutional 
| qualification of electors. In fact, the States do make, and 
always have made, different provisions for the exercise of 
this power. In some, a single, member is chosen for a cer- 
| tain defined district ; in others, two or three members are 
| chosen for the same district; and in some again, as New 
Hampshire, Rhode Island, Connecticut, New Jersey, and 
| Georgia, the whole representation of the State is exerted as 
| a joint undivided representation. In these last-mentioned 
| States every member of the House of Representatives has 
| for his constituents all the people of the State; and all the 
ople of those States are consequently represented in that 
ranch of Congress. * * * * Whether the subdivision of 
| the representative power within a State, if there be a sub- 
division, be equal or unequal, or fairly or unfairly made, 
| Congress cannot know, and has no authority to inquire. It 
is enough thatthe State presents her own representation on 
the floor of Congress in the mode she chooses to present it- 
If a State were to give to one portion of her territory 4 
representative for every twenty-five thousand persons, and 
to the rest a representative for every fifty thousand, it would 
be an act of unjust legislation, doubtless, but it would be 
wholly beyond redress by any power in Congress ; because 
the Constitution has left all this to the State itself.”’ 
Sir, I commend this extract to the gentleman 
| from New Jersey, (Mr. Vaw Drxe,] and the gen- 
|, tleman from New York, (Mr. Dver.] Either 
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